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IN THE

SUPREME COURT
OF THE

STATE OF IDAHO
EDGED IN STONE, INC. an Idaho Corporation

Plaintiff-Appellant

vs.
NORTHWEST POWER SYSTEMS, LLC, an Idaho
limited liability company

Defendant-Respondent
CATERPILLAR, INC . A Delaware Corp.
ENGINES, INC., a Maryland Corporation

_ _.--;._---'.--;..--;._ _ _ Distnct Judge
Appealed from the District Court of the Sixth
-~-Judicial District of the State of Idaho, In and for
Bannock
County.
-----------

Bryan N. Henrie
May. Rammell and Thompson , Chtd
Attorney _---'-X~_ For Appellant

x

Reed W. Larsen
Cooper and larsen, Chartered
Abomey _--..:.X~_ For Respondent . ;. ;X_ __

of

l --~~~---'---'----~~----

Clerk

~~~____~~~~~~----- Oeputy

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

EDGED IN STONE, INC., an Idaho
corporation,

Plaintiff-Appellant,

v.

)
)
)
)
)
)

Supreme Court No. 40463-2012

)

)
NORTHWEST POWER SYSTEMS, LLC, an)
)
Idaho limited liability company,
)
Defendant-Respondent,
)
And
)
)
CATERPILLAR, INC., A Delaware
)
Corporation, PERKINS ENGINES, INC., a)
Maryland corporation and wholly owned)
)
subsidiary of CATERPILLAR, INC.
)
Defendants.
)
)

-------------------------)
CLERK'S RECORD

Appeal from the District Court of the Sixth Judicial District of the State of
Idaho, in and for the County of Bannock.
Before HONORABLE Mitchell W. Brown District Judge.

For Appellant:
Bryan N. Henrie
MAY, RAMMELL AND THOMPSON, CHTD
P.O. Box 370
Pocatello, Idaho 83204
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For Respondent:
Reed W. Larsen
COOPER AND LARSEN, Chartered
P.O. Box 4229
Pocatello, Idaho 83205-4229
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Case: CV-2010-0004923-0C Current Judge: Mitchell Brown
Edged in Stone, Inc vs. Caterpillar, Inc, eta!

Edged in Stone, Inc vs. Caterpillar, Inc, Perkins Engines, Inc., Northwest Power
Date

Code

User

11/30/2010

NCOC

NOELIA

Clerk's

Mitchell Brown

COMP

NOELIA

Complaint Filed

Mitchell Brown

SMIS

NOELIA

Summons Issued

Mitchell Brown

FLiS

NOELIA

Family Law Information Sheet Filed

Mitchell Brown

NOELIA

Filing: A - All initial civil case filings of any type not Mitchell Brown
listed in categories B-H, or the other A listings
below Paid by: Aaron N. Thompson Receipt
number: 0040597 Dated: 11/30/2010 Amount:
$88.00 (Check) For:

LINDA

Plaintiff: Edged in Stone, Inc Attorney Retained
Aaron Neil Thompson

Mitchell Brown

117/2011

CAMILLE

Return of service - srvd on Caterpillar, Inc on
1-4-2011 (summons and complaint)

Mitchell Brown

1/10/2011

CAMILLE

Affidavit of Service;
on 1-6-2011

2/14/2011

CAMILLE

Order for submission of informaiton for
scheduling order;
court will set this matter for
trial: sl Judge Brown 2-18-2011

Mitchell Brown

2/15/2011

NOELIA

Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: Kevin J.
Scanlan Receipt number: 0005176 Dated:
2/15/2011 Amount: $58.00 (Check) For:
Caterpillar, Inc (defendant) and Perkins Engines,
Inc. (defendant)

Mitchell Brown

CAMILLE

Answer to complaint and Demand for Jury Trial;
aty Kevin Scanlan for def

Mitchell Brown

ATTR

CAMILLE

Defendant: Caterpillar, Inc Attorney Retained
Kevin J Scanlan

Mitchell Brown

ATTR

CAMILLE

Defendant: Perkins Engines, Inc. Attorney
Retained Kevin J Scanlan

Mitchell Brown

3/412011

CAMILLE

Stipulation RE: Order for submission of
information for scheduling order; aty Bryan
Henrie

Mitchell Brown

3/17/2011

CAMILLE

Notice of service - Polaintiffs First set of Interrog
and requests for Production; aty Aaron
Thompson

Mitchell Brown

3/18/2011

CAMILLE

Scheduling Order, Notice of Trial setting and
initial pretrial order; sl Judge Brown 3-18-2011

Mitchell Brown

HRSC

CAMILLE

Hearing Scheduled (Jury Trial 01/17/201209:00 Mitchell Brown
AM)

HRSC

CAMILLE

Hearing Scheduled (Jury Trial 04/17/201209:00 Mitchell Brown
AM) Alternative trial setting

3/24/2011

CAMILLE

Motion to disqualify potential alternate judge;
aty Kevin Scanlan for def

Mitchell Brown

4/112011

CAMILLE

Motion to disqualify potential alternate judge;
aty Bryan Nickels for def

Mitchell Brown

ATTR

Judge

srvd on Perkins Engines Inc Mitchell Brown
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Edged in Stone, Inc vs. Caterpillar, Inc, Perkins Engines, Inc., Northwest Power
Date

Code

User

Judge

4/6/2011

CAMILLE

Order granting motion to disqualify potential
alternate judge: sl Judge Brown 4-6-2011

Mitchell Brown

4/25/2011

CAMILLE

Affidavit of service - srvd on Northwest Power
Systems on 4-19-2011

Mitchell Brown

CAMILLE

Affidavit of service - srvd on Lisa Pratt on
4-20-2011

Mitchell Brown

5/16/2011

CAMILLE

Mitchell Brown
Amended Notice of service - Responses to
Plaintiff First set of Interrog Responses to
Plaintiffs First set of Requests for Production of
documentsand Responses to Plaintiffs First set of
req for admissions and this notice; aty Bryan
Nickels for def

5/23/2011

CAMILLE

Mitchell Brown
Notice of service - Defendants Perkins and
Caterpillars first set of interrog to plntf Defs
Perkins and Caterpillars first set of requests for
production of document to plntf and defs Perkins
and Caterpillars first set of req for admission to
plaintiff: aty Kevin Scanlan for def

CAMILLE

Amended Complaint Filed; and demand for Jury
Trial; aty Aaron Thompson

Mitchell Brown

CAMILLE

Amended Summons issued

Mitchell Brown

6/22/2011

CAMILLE

Notice of service of plaintiffs response to
defendants Perkins and Caterpillars first set of
requests for admission to plaintiff: aty Bryan
Henrie

Mitchell Brown

6/24/2011

CAMILLE

Affidavit of service - srvd on Caterpillar, Inc on
6-21-2011

Mitchell Brown

CAMILLE

Affidavit of service - srvd on Caterpillar, Inc on
6-21-2011

Mitchell Brown

NOELIA

Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: Reed
Larsen Receipt number: 0022679 Dated:
6/30/2011 Amount: $58.00 (Check) For:
Northwest Power Systems, LLC

Mitchell Brown

NOAP

CAMILLE

Notice Of Appearance; aty Reed Larsen

Mitchell Brown

ATTR

CAMILLE

Defendant: Northwest Power Attorney Retained
Reed W Larsen

Mitchell Brown

7/1/2011

CAMILLE

Affidavit of Bryan Henrie; aty Bryan Henriee

Mitchell Brown

716/2011

CAMILLE

Affidavit of service - srvd on Nancy Grueninger on Mitchell Brown
6-27-2011

7/11/2011

CAMILLE

Motion for leave of court to filed second amended Mitchell Brown
complaint and to concurrently dismiss the first
amended complaint; aty BryanHenrie

7/13/2011

CAMILLE

Notice of hearing; set for Defs Motion for leave of Mitchell Brown
court to file second Amended Complaint and to
councurrently dismiss the first Amended
Complaintf: set for 8-5-2011 @ 2pm: aty Bryan
Zollinger

6/312011

6/27/2011

AMCO

AFFD

6/30/2011
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Edged in Stone, Inc vs. Caterpillar, Inc, Perkins Engines, Inc., Northwest Power
Judge

Date

Code

User

7/29/2011

HRSC

BRANDY

Hearing Scheduled (Motion 08/05/2011 02:00
PM)

Mitchell Brown

8/512011

HRHD

SHAREE

Hearing result for Motion scheduled on
08/05/2011 02:00 PM: Hearing Held

Mitchell Brown

MEOR

SHAREE

Minute Entry and Order [PLAINTIFF'S Motion to
Amend Complaint GRANTED Nunc Pro Tunc
(6/3/2011) - Defendant's shall file Objection
andlor Answer Amended Complaint on or before
August 29, 2011.

Mitchell Brown

lsi J Brown 8/5/2011
8/15/2011

Transcript Filed of Motn to File 2nd Amended
Complaint held 8/5/11 to all counsel

CAMILLE

Defendants Objection to minute entry and order Mitchell Brown
RE: Plaintiffs motion for leave of court to file
second amended complaint and to concurrently
dismiss the first Amended Complaint: aty Kevin
Scanlan for def

CAMILLE

Notice of hearing; set for Defs Objection on
9-16-2011 @ 11am:

Mitchell Brown

CAMILLE

Hearing Scheduled (Hearing Scheduled
09/16/2011 11 :00 AM)

Mitchell Brown

CAMILLE

Plaintiffs response to defendants objection to
minute entry and order re: Plaintiffs Motion for
leave of ocurt to file second amended complaint
and to concurrently dismiss the first Amended
Complaint: aty Bryan Henrie

Mitchell Brown

DCHH

BRANDY

Hearing result for Hearing Scheduled scheduled Mitchell Brown
on 09/16/2011 11 :00 AM: District Court Hearing
Held
Court Reporter: none
Number of Transcript Pages for this hearing
estimated:

HRVC

BRANDY

Hearing result for Jury Trial scheduled on
04/17/201209:00 AM: Hearing Vacated
Alternative trial setting

Mitchell Brown

HRVC

BRANDY

Hearing result for Jury Trial scheduled on
01/17/201209:00 AM: Hearing Vacated

Mitchell Brown

HRSC

BRANDY

Hearing Scheduled (Further Proceedings
10/07/2011 09:00 AM)

Mitchell Brown

CAMILLE

Amended Complaint and Demand for Jury Trial;
aty Aaron Thompson for plntf

Mitchell Brown

CAMILLE

Another Summons; (3) aty AaronThompson for Mitchell Brown
plntf

CAMILLE

Motion to dismiss and memorandum in support,
or alternatively motion to strike; aty Kevin
Scanlan for def

8/23/2011

8/24/2011

HRSC

9/12/2011

9/16/2011

9/19/2011

9/22/2011

Mitchell Brown

SHERRILL

TRAN

Mitchell Brown
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Edged in Stone, Inc
Date

VS.

Code

Caterpillar, Inc, Perkins Engines, Inc, Northwest Power
User

Judge

9/28/2011

CAMILLE

Minute Entry and Order; Court again GRANTED Mitchell Brown
the plntfs motion to amend complaint; hearing
setfor 10-7-2011 @ 9am: sl Judge Brown
9-28-2011

9/29/2011

CAMILLE

Notice of service - Plntfs Response to Defs
Perkins and Caterpillars first set of Interrog to
plntfss: aty Aaron Thompson

CAMILLE

Notice of service - Plntfs Response to defendants Mitchell Brown
Perkins and Caterpillar first set of requests for
production of documents to plntf: aty Aaron
Thompson

9/30/2011

CAMILLE

Notice of hearing; set for 11-4-2011 @ 10am:
aty Kevin Seanlan for defs

Mitchell Brown

10/5/2011

CAMILLE

Response to Defendants motion to dismissl
strike; aty Aaron Thompson

Mitchell Brown

CAMILLE

Defs Northwest Power systems LLC's Motionto
join in motion to dismiss; aty Reed Larsen

Mitchell Brown

CAMILLE

Hearing Scheduled (Motion 11/04/2011 10:00
AM)

Mitchell Brown

CAMILLE

Joint Request for Trial setting;
Scanlan for def

Mitchell Brown

BRANDY

Hearing result for Further Proceedings scheduled Mitchell Brown
on 10107/2011 09:00 AM: Interim Hearing Held

CAMILLE

Minute Entry and Order and Order for Jury Trial
and Scheduling Order; sl Judge Brown
10-9-2011

BRANDY

Hearing Scheduled (Jury Trial 10109/201209:00 Mitchell Brown
AM)

BRANDY

Mitchell Brown
Reply in support of motion to dismiss and
memorandum in support or alternatively motion to
strike; Kevin Scanlan aty

BRANDY

Hearing result for Motion scheduled on
Mitchell Brown
11/04/2011 10:00 AM: District Court Hearing Hel(
Court Reporter: none
Number of Transcript Pages for this hearing
estimated:

CAMILLE

Minute Entry and Order; Court GRANTED defs
Mitchell Brown
Caterpillar and perkins motion to dismiss plaintiffs
claim: sl Judge Brown 11-8-2011

CAMILLE

Judgment of Dismissal; (Counts II, III, and IV are Mitchell Brown
dismissed with prej as against any and all claims
against def Northwest Power systems LLC: sl
Judge Brown 11-7-2011

10/6/2011

1017/2011

HRSC

INHD

10/11/2011

HRSC
11/112011

11/4/2011

11/8/2011

DCHH

aty Kevin

Mitchell Brown

Mitchell Brown
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Edged in Stone, Inc vs. Caterpillar, Inc, etal.

Edged in Stone, Inc vs. Caterpillar, Inc, Perkins Engines, Inc., Northwest Power
Date

11/9/2011

Code

User
CAMILLE

Judge
Judgment of dismissal; (plntfs first Breach of
Mitchell Brown
contract claim (Amended complaint 57-60) and
Breach fa implied covenant of good faith dealing
claim (Amended Complaint 61-65 as against defs
Caterpillar inc. and Perkins Engines Inc. are
hereby dismissed with prej: sl Judge Brown

11-9-2011
CAMILLE

Affidavit of Steven 0 Di Saia in support of
Mitchell Brown
defendants Caterpillar, Inc. and Perkins Engines,
Inc's Motion for limited admission of non resident
attorney to practice Pro Hac Vice: aty Steven D.
Di Saia for defs

CAMILLE

Defendants Caterpillar, Inc and Perkins engines, Mitchell Brown
inc's motion for limited admission of non resident
attorney Steven Di Saia to Practive Pro Hac Vice;
aty Steven Di Saia for Defs

CAMILLE

Defendants Caterpillar, Inc and Perkins engines, Mitchell Brown
I nc's Motion for limited admission of non resident
attorney Daniel W Bir to practive pro hac vice: aty
Steven Di Saia for defs

CAMILLE

Affidavit of DAniel W Bir in support of defs
caterpillar, Inc and Perkins engines, Inc's motion
for limited admission of non resident attorney to
practive pro hac vice:

KROMRIEL

Miscellaneous Payment: For Making Copy Of Any Mitchell Brown
File Or Record By The Clerk, Per Page Paid by:
Teton Delivery Receipt number: 0040288 Dated:
11/18/2011 Amount: $20.00 (Cash)

CAMILLE

Order authorizing limited admission of non
resident attorney Daniel W Bir to practice pr hac
vice: sl Judge Brown 11-18-2011

Mitchell Brown

CAMILLE

Order authorizing limited admission of non
resident attorney Steven Di Saia to practice pro
hac vice: sl Judge Brown 11-18-2011

Mitchell Brown

11/21/2011

CAMILLE

Answer to amended complaint and demand for
jury trial; aty Kevin Scanlan for Def. Caterpillar,
Inc and Perkins Engines, Inc

Mitchell Brown

11/30/2011

CAMILLE

Notice of service - Defendants Perkins and
Mitchell Brown
Caterpillars second set of interrog and requests
for productio nof documents to plntf:
aty Kevin
Scanlan for def

12/29/2011

CAMILLE

Defendants Caterpillar, Inc and Perkins engines,
inc's motion to compel and Memorandum in
support; aty Kevin Scanlan for def

Mitchell Brown

CAMILLE

Affidavit of counsel in support of defs Caterpillar,
inc. and Perkins engines, inc motion to compel:
aty Kevin Scanlan for defs

Mitchell Brown

CAMILLE

Notice of substitution of counsel; aty Kevin
Scanlan for Def.

Mitchell Brown

11/17/2011

11/18/2011

111812012

Mitchell Brown
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Edged in Stone, Inc vs, Caterpillar, Inc, Perkins Engines, Inc., Northwest Power
Date

Code

User

Judge

CAMILLE

notice of service Plntfs response to defs Perkins Mitchell Brown
and Caterpillars second set of Interrog and
requests for production of documents and this
notice: aty Aaron Thompson

CAMILLE

Mitchell Brown
notice of service - Plntfs First supplemental
response to defendants Perkins and Caterpillars
First set of requests for production of documents
to plaintiff: aty Aaron Thompson

CAMILLE

notice of service - Plntfs first supplemental
Mitchell Brown
response to defs Perkins and Caterpillars first set
of Interrog to plntf: aty Aaron Thompson

CAMILLE

Notice of Depositio of Preston George on
2-15-2012 @ lOam: aty Kevin Scanlan for def

Mitchell Brown

CAMILLE

Notice of Deposition of Danelle George on
25-16-2012 @ 10am:

Mitchell Brown

2/10/2012

CAMILLE

Notice of service - First Supplemental Responses Mitchell Brown
Plaintiffs first set of requests for production of
documents: aty Kevin Scanlan

3/6/2012

CAMILLE

Notice of deposition of Scott Webb on 4-5-2012
@ 9:30am: aty Reed Larsen

Mitchell Brown

3/30/2012

CAMILLE

Return of service - srvd on Scott Webb on
3-12-2012: (Subpoena)

Mitchell Brown

4/10/2012

CAMILLE

Notice of service - Plaintiffs Supplemental
Discovery Responses: and this Notice: aty
Aaron Thompson

Mitchell Brown

5/7/2012

CAMILLE

Stipulation for dismissal withpre of caterpillarr
Inc.; aty Bryan Nickels for def

Mitchell Brown

CAMILLE

Order of dismissal with prej; for Caterpillar Inc: sl Mitchell Brown
Judge Brown 5-7-2012

5/10/2012

CAMILLE

Notice of Depositon of Mark Adams:
Thompson

5/14/2012

CAMILLE

Notice of service - Plntfs second set of Interrog
and requests for production to def Perkins
Engines, Inc: aty Aaron Thompson

5/16/2012

CAMILLE

Notice of rule 30b6 deposition of Edged in Stone, Mitchell Brown
Inc: 5-24-2012: aty Kevin Scanlan for def

CAMILLE

Notice of rule 30b 6 deposition of Changing
Seasons, Inc: aty Kevin Scanlan for def

Mitchell Brown

CAMILLE

Notice of Deposition of Danielle George on
5-24-2012 @ 2pm: aty Kevin Scanlan for def

Mitchell Brown

CAMILLE

Notice of Deposition of Preston George on
5-24-2012 @ 10am: aty Kevin Scanlan for def

Mitchell Brown

3/11/2012

CAMILLE

Plaintiffs expert witness disclosures;
Henrie

aty Bryan

Mitchell Brown

7'15/2012

CAMILLE

Affidavit of Reed Larsen in support of Defendant
Northwest Power Systems, LLC's Motin for
Summary Judgment; aty Reed Larsen

Mitchell Brown

1/25/2012

2/612012

aty Aaron

Mitchell Brown
Mitchell Brown
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Case: CV-2010-0004923-0C Current Judge: Mitchell Brown
Edged in Stone, Inc vs. Caterpillar, Inc, etal.

Edged in Stone, Inc vs. Caterpillar, Inc, Perkins Engines, Inc., Northwest Power
Date

Code

User

Judge

CAMILLE

Defendant Northwest Power systems, LLC's
Motion for Summary Judgment; aty Reed
larsen

CAMILLE

Memorandum in support of Defendant Northwest Mitchell Brown
Power Systems, LLC's Motion for Summary
Judgment; aty Reed Larsen

CAMILLE

Notice of hearing; set for 8-3-2012 @ 9:30 am:
aty Reed Larsen

Mitchell Brown

CAMILLE

Hearing Scheduled (Motion for Summary
Judgment 08/03/201209:30 AM)

Mitchell Brown

7/18/2012

CAMILLE

Stipulation for dismissal with prej of Perkins
Mitchell Brown
Engines, Inc: aty Kevin Scanlan for def Perkins

7/20/2012

CAMILLE

Order re: Stipulation for dismissal with prej of
Perkins Engines, Inc: sl Judge Brown
7-20-2012

Mitchell Brown

CAMILLE

Response to defendant Northwest Power
Systems, LLC's Motion for summary judgment;
aty aty Bryan Henrie

Mitchell Brown

CAMILLE

Answering Brief in opposition to defendant
Northwest Power systems, LLC's Motion for
summary Judgment: ayt Bryan Henrie

Mitchell Brown

CAMILLE

Defendant Northwest Power systems, LLC's fact
and expert witness disclosures; aty Reed
Larsen

Mitchell Brown

CAMILLE

Reply Memorandum in support of defendant
Northwest Power stystems, LLC's motion for
summary judgment; aty Reed Larsen

Mitchell Brown

BRANDY

Hearing result for Motion for Summary Judgment Mitchell Brown
scheduled on 08/03/2012 09:30 AM: Hearing
Held

9/6/2012

CAMILLE

Objection to Order RE: Stipulation for dismissal
Mitchell Brown
with prej of Perkins Engines, Inc and Motion to set
aside order; aty Reed Larsen

3/10/2012

CAMILLE

Notice of hearing; set for Motion to set aside
Order, 8-17-2012 @ 10 am

Mitchell Brown

3/13/2012

CAMILLE

Minute Entry and Order; Court will GRANT
summary judgment in favor of Northwest Power
Sysstems and will Dismiss Edged in Stoness
claims for breach of warranty and negligence
against Northwest Poser Systems; sl Judge
Brown 8-10-2012

Mitchell Brown

CAMILLE

Hearing Scheduled (Motion 08/17/201210:00
AM)

Mitchell Brown

CAMILLE

Motion in limine; aty Reed Larsen

Mitchell Brown

CAMILLE

Notice vacating hearing; set for for 8-17-2012 @ Mitchell Brown
10am:

CAMILLE

Notice vacating hearing;

7/5/2012

HRSC

7/26/2012

8/312012

1/14/2012
1/16/2012

1/17/2012

HRHD

HRSC

aty Reed Larsen

Mitchell Brown

Mitchell Brown
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Case: CV-2010-0004923-0C Current Judge: Mitchell Brown
Edged in Stone, Inc vs. Caterpillar, Inc, eta!.

Edged in Stone, Inc vs. Caterpillar, Inc, Perkins Engines, Inc., Northwest Power
Date

Code

User

Judge

8/17/2012

CAMILLE

Notice of hearing; set for Def Northwest Power
Systems, LLC Motion in Limine on 9-7-2012 @
9:30 am: aty Reed Larsen

Mitchell Brown

8/20/2012

CAMILLE

Amended Stipulation for dismissal with prej. of
Perkins Engines, Inc: all attys sl

Mitchell Brown

8/21/2012

CAMILLE

Order RE: Amended Stipulation for dismissal with Mitchell Brown
prej of Perkins Engines, Inc: sl Judge Brown
8-20-2012

8/31/2012

HRSC

9/6/2012

CAMILLE

Hearing Scheduled (Motion 09/07/201209:30
AM)

Mitchell Brown

CAMILLE

Order on Northwest Power wystems, LLC Motion Mitchell Brown
for Summary Judgment; Court hereby
announces that it is GRANTING NWPS Motion
for Summary Judgment:
s/ Judge Brown
9-6-2012

CAMILLE

Notice vacating hearing; set for 9-7-2012

Mitchell Brown

9/7/2012

CAMILLE

Notice vacating Hearing; (Motion for Summary
Judgment on 9-7-2012 @ 9:30 am) aty Reed
Larsen

Mitchell Brown

9/14/2012

CAMILLE

Memorandum Decision and Order on Northwest
Power systems, LLC's Motion for summary
Judgment; sl Judge Brown 9-14-2012

Mitchell Brown

9/21/2012

CAMILLE

Affidavit of Reed Larsen in support of Defendant Mitchell Brown
Northwest Power Systems LLC's Memorandum of
costs and attorney fees: aty Reed Larsen

CAMILLE

Defendant Northwest Power systems, LLC's
Memorandum of costs and attorney fees: aty
Reed Larsen

Mitchell Brown

CAMILLE

Judgment dismissal; plntfs claims against def
Northwest Power Systems, LLC are dismissed·
sl Judge Brown 9-21-2012

Mitchell Brown

DSBT

CAMILLE

Dismissed Before Trial Or Hearing

Mitchell Brown

CSTS

CAMILLE

Case Status Changed: Closed

Mitchell Brown

10/16/2012

CAMILLE

Request for entry of judgment; aty Reed Larsen Mitchell Brown

10/19/2012

CAMILLE

Judgment; Judgem against the plaintiff for
$16,685.63: sl Judge Brown 10-19-2012

10/25/2012

DCANO

Miscellaneous Payment: For Making Copy Of Any Mitchell Brown
File Or Record By The Clerk, Per Page Paid by:
Cooper & Larsen Receipt number: 0037608
Dated: 10/25/2012 Amount: $1.00 (Check)

10/26/2012

DCANO

Filing: L4 - Appeal, Civil appeal or cross-appeal to Mitchell Brown
Supreme Court Paid by: May, Rammel! &
Thompson Receipt number: 0038278 Dated:
11/1/2012 Amount: $109.00 (Check) For: Edged
in Stone, Inc (plaintiff)

DCANO

Appealed To The Supreme Court

9/24/2012

APSC

Mitchell Brown

Mitchell Brown
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Case: CV-2010-0004923-0C Current Judge: Mitchell Brown
Edged in Stone, Inc vs. Caterpillar, Inc, eta!.

Edged in Stone, Inc vs. Caterpillar, Inc, Perkins Engines, Inc., Northwest Power
Date

Code

User
DCANO

NOTICE OF APPEAL; Bryan N. Henrie, Attorney
for Edged In Stone, Inc.

Mitchell Brown

DCANO

Received check # 10332 for $100.00 for deposit
of Clerk's Record on 10-26-12.

Mitchell Brown

11/1/2012

DCANO

CLERK'S CERTIFICATE OF APPEAL: Signed
and Mailed to SC and Counsel on 11-1-12.

Mitchell Brown

12/4/2012

DCANO

IDAHO SUPREME COURT; Notice of Appeal
received in SC on 11-5-12. Docket Number
40463-2012. The Clerk's Record and Reporter's
Transcript due on or before 1-17-13. (12-13-125
weeks prior) The following transcripts shall be
lodged: Motion for Summary Judgment 8-3-12.

Mitchell Brown

12/11/2012

DCANO

NOTICE OF LODGING: By Rodney M. Felshaw
on 12-11-12.

Mitchell Brown

DCANO

REPORTER'S TRANSCRIPTS received in Court Mitchell Brown
Records on 12-11-12. Summary Judgment
hearing beofre the court on August 13-2012.

10/26/2012

12/31/2012

MISC

DCANO

IDAO SUPREME COURT; received Clerk's Cert Mitchell Brown
on 12-10-12. Please carefully examine the Title
and the Cert. and advis the Dist Court Clerk of
any correct The Title in the Cert. must appear on
all documents.

1/24/2013

MISC

DCANO

CLERK'S RECORD received in Court Records on Mitchell Brown
1-24-13.

MISC

DCANO

SENT LETTER TO COUNSEL FOR COST OF
CLERK'S RECORD ON 1-24-13.

Mitchell Brown

2/5/2013

MISC

DCANO

IDAHO SUPREME COURT: Received copy of
letter for balance of Clerk's Record.

Mitchell Brown

2/26/2013

MISC

DCANO

IDAHO SUPREME COURT; Order Conditionally Mitchell Brown
Dismissing Appeal. The Appellant having failed to
pay the necessary fee for prepration of the Clerk's
Record on Appeal hereby this appeal will be
conditionally dismissed. Counsel has 21 days
from 2-19-13 to pay the fee.

3/12/2013

MISC

DCANO

Received check from May Rammell and
Mitchell Brown
Thompson for $764.80 balance of Clerk's Record.

MISC

DCANO

CLERK'S RECORD AND REPORTER'S
TRANSCRIPTS MAILED TO COUNSEL: Bryan
N. Henrie and Reed W. Larson on 3-12-13. Due
in Supreme Court on 4-9-13. (Faxed and Mailed
Notice to Klondy on 3-12-13)

Mitchell Brown

DCANO

Defendant/Respondent Northwest Power
Systems LLC'S Objection to Clerk's Record:
Reed W. Larsen; Attorney for Northwest Power
Systems.

Mitchell Brown

\/15/2013

s
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Case: CV-2010-0004923-0C Current Judge: Mitchell Brown
Edged in Stone, Inc vs. Caterpillar, Inc, eta!.

Edged in Stone, Inc vs. Caterpillar, Inc, Perkins Engines, Inc., Northwest Power
Date

Code

User

4/2/2013

MISC

DCANO

Judge
Karel/Supreme Court called and approved
Mitchell Brown
additional documents for the
DefendantiRespndent Northwest Power Systems
LLC'S Objection to Clerk's Record on 4-2-13.
(New Table of Contents, Index, ROA was sent to
Counsel on 4-2-13 and Clerk's Record for
Supreme Court updated on 4-2-13)

Aaron N. Thompson
17
Bryan N. Henrie
MAY, RAMMELL & THOMPSON,
216 W. WhitmanIP.O. Box 370: v
Pocatello, ID 83204-0370
Telephone: (208) 233-0132
Facsimile: (208) 234-2961
Idaho State Bar No.: 6235
Idaho State Bar No.: 8530

'c

o

iY,

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
CASE NO. CV-201O-QQ8?,OU

EDGED IN STONE, INC., an Idaho
Corporation
Plaintiff,

COMPLAINT AND DEMAND FOR JURY
TRIAL

vs.
CATERPILLAR, INC., a Delaware
Corporation, and PERKINS ENGINES, INC.,
a Maryland Corporation and wholly-owned
subsidiary of Caterpillar, Inc.;
Defendants.
Plaintiff, Edged in Stone, Inc., by and through its counsel, May, Rarnmell & Thompson,
Chartered, complains and alleges as follows:

I. GENERAL
1.

At all times material hereto, Plaintiff Edged In Stone, Inc. ("Edged") is a resident

of Chubbuck, County of Bannock, State of Idaho, and is a citizen of the State of Idaho for-_
jurisdictional purposes.
2.

Edged is an Idaho corporation, and is appropriately authorized with the Idaho

Secretary of State for the purpose of doing business in Idaho.
3.

At all times material hereto, Defendant Caterpillar, Inc. ("Caterpillar") is a

Delaware corporation headquartered in IHinois and doing business in the State of Idaho.
4.

At all times material hereto, Defendant Perkins Engines, Inc. ("Perkins") is a
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Maryland corporation with its U.S. Regional Office in Illinois and whose products are sold in the
State of Idaho.
5.

On or about October 7,2007, after receiving a product demonstration from a

Compact Power Services (herein "Compact") team that same day, Plaintiff purchased from
Rocky Mountain Machinery in Blackfoot, Idaho, a Compact Power 500 Series Boxer 526 DX
Mini Skid Loader ("Skid") with a Perkins diesel engine.
6.

Edged took possession of the Skid no later than October 11, 2007.

7.

Edged purchased the Skid used for the Compact product demonstration.

8.

The demonstration allowed Edged and its agents to test the Skid and familiarize

themselves with its features, power and overall feel.
9.

Skid Loaders are small, rigid-framed, engine-powered machines with lift arms

used to attach a wide variety of labor-saving tools or attachments, commonly used in landscaping
businesses.
10.

In the machinery industry, as well as the landscaping industry, Skid usage is

measured in hours of operation, as opposed to being measured in miles, as is the case in the
automobile industry.
11.

Prior to purchasing this Skid, Edged reviewed the warranty information contained

on the manufacturer's website and the written warranty, and relied on these warranties to its
detriment, as Edged believed it was receiving a quality Skid with a quality engine that would
make its work much easier.
12.

Based on its review of the warranty information covering the Skid and its engine,

which Edged reviewed prior to the purchase of the Skid, Edged also reasonably believed product
failure would be covered through the express warranty periods.
13.

Upon purchase on October 7,2007, the Skid had fewer than 50 hours of use, all of

which were from demonstrative operation.
14.

Edged purchased the Skid, with accessories, including, but not limited to, a 44"

bucket, a Power Head, a 9" auger bit, a 36" auger bit, a vibrating ploW, a 12" blade for ploW, a cable
reel, a plow pipe bullet, a cable pull grip, a leveler, a 4" power rake, a heavy duty pallet fork and a
36" standard trencher, for $40,405, financing $34,822.00 of the purchase through Wells Fargo
Financial Leasing, Inc.
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15.

Edged purchased the Skid from Rocky Mountain Machinery in Blackfoot, Idaho.

16.

The remainder of the principal was paid in cash by Edged.

17.

The terms of the financing were as follows: a principal amount of $34,822.00 with a

financing charge of $10,112.75 for a total of $44,934.75, along with an annual interest rate of
10.10%.
18.

Edged operated the Skid under normal conditions and neither altered, used,

maintained, serviced or stored the Skid and its accompanying parts or engine otherwise than in
accordance with Defendants' recommendations as published. Specifically, Edged maintained the
Skid at or above the standard set forth in defendants' Maintenance Interval Schedule and
Maintenance Schedule, as set forth in the User's Handbook and Operation and Maintenance Manual,
servicing the Skid and engine daily in accordance with manufacturer's suggestions and/or
requirements.
19.

The warranty represented by Defendants included, but was not limited to, the

following promises and representations: during the period of up to 24 months or 2000 hours Perkins
would warranty the engine as a whole, and during the period of up to 36 months Perkins would,
without hours limitations, warranty major components on the engine.
20.

In addition, Perkins represented that it would, by repair or replacement, remedy any

failure of a Perkins engine due to defect in the workmanship or materials thereof and would cover
travel, labor and material costs.
At or about 600 hours of operation, in May 2009, the Skid lost power, began blowing

21.

smoke, and began to make knocking sounds.
22.

On or about May 5th 2009, Plaintiff took the Skid to Rocky Mountain Machinery for

23.

Edged took the Skid to Rocky Mountain Machinery because this was where the Skid

service.

was purchased.
24.

On or about May 5th 2009, the Skid's engine was still under a Perkins' warranty,

being both within the 2,000 hours of operation limitation and the 24-month period limitation on the
Perkins warranty.
25.

When Edged took the Skid to Rocky Mountain Machinery, a Perkins' representative

and Perkins directed Rocky Mountain Machinery to send the Skid to Northwest Power Systems, an
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authorized Perkins' repair center in Boise, Idaho.
26.

On or about June, 2009, Edged took the Skid to Northwest Power Systems.

27.

On or about June, 2009, Northwest Power Systems determined the cause of the

problem was inadequate air filtration and installed a new engine on the Skid.
28.

Northwest Power Systems contacted Defendant Perkins, as well as Compact, to

request payment for the work performed by Northwest Power Systems.
29.

Edged contacted Defendant Perkins, as well as Compact, to request payment for the

work performed by Northwest Power Systems performed on the Skid.
30.

On or about June, 2009, Defendant Perkins, through its agents and representatives,

refused to pay for the engine repair/replacement under warranty, indicating that it had fulfilled its
obligations under its warranty.
31.

Compact indicated that Perkins would be the responsible party for repair under

warranty, while Perkins indicated that Compact would be responsible for warranty repairs.
32.

In or about July, 2009, Northwest Power Systems claimed and possessed the Skid in

satisfaction of the lien that it obtained for the installation of the engine.
33.

Edged was unable to pay Northwest Power Systems and Defendants would not satisfy

any and/or all warranty obligations.
34.

Having lost the Skid and being unable to buy a replacement, Edged was forced to hire

several new employees to do the work of the lost Skid, reSUlting in additional costs.
35.

Without the Skid, Edged was unable to maintain their previous summer work

schedule and lost multiple contracts and the potential profits from those contracts in excess of
$120,000 per year.
36.

Due to the loss of the Skid, the loss of contracts, and the necessity to hire new

employees, Edged was unable to continue making payments on the Skid.
37.

On or about October, 2009, Wells Fargo Financial called its note due and began

efforts to collect on the amount due and owing under its security agreement with Edged.
38.

On or about 24 December, 2009 Wells Fargo Financial brought a civil action against

Edged in Bannock County, Idaho, to collect on the amount due and owing under its security
agreement with Edged.
39.

On or about June 7,2010 Wells Fargo Financial obtained a judgment against Edged in
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the amount of $35,770.47.
40.

Wells Fargo Financial has obtained a Writ of Execution as against Edged in the

amount of their judgment.
41.

On or about November 20, 2009, the Bank of Commerce made and demand of

payment in full upon Edged for two distinct loan obligations.
42.

Due to Defendant's failure to satisfy their warranty requirements, Edged was unable

to satisfy these loan obligations.
43.

On or about February 19, 2010, the Bank of Commerce filed a complaint against

Edged for these two overdue loan obligations, and Edged was forced to hire legal counsel to defend
itself, further incurring damages as a result of Defendants' failure to satisfy their warranty
requirements.
44.

The failure of Defendants to satisfy their warranty requirements has been devastating

to Edged's credit and has further hampered Edged's ability to secure financing to pay past-due debts
and finance business growth, leading to further lost income and profits.
45.

The failure of Defendants to satisfy their warranty requirements has also led to

overdraft charges against Edged in an effort to cover and pay for labor and deal with other cash-flow
problems stemming from Defendants' failure under the warranty and otherwise

II. BREACH OF WARRANTY
44.

Edged re-alleges and incorporates herein by reference ach of the allegations contained

in paragraphs 1-43 of this Complaint and further alleges:
45.

Edged's purchase of the Skid was induced by, and Edged relied on, the express and/or

implied warranties, including those listed and enumerated in Perkins' Warranty Manual.
46.

Edged also relied on the express warranties and representations made by Defendants

to Edged in Defendants' advertisements in communication and media, including the internet.
47.

Within the amount of time and number of hours of operation allowable under

Defendants' written express warranty, Edged notified Defendants of the mechanical problems
apparent in the Skid, which were covered by warranty.
48.

Defendants refused to cover the damages and/or replace the Skid's engine under

warranty, breaching their warranty to Edged, the Defendants claiming that other parties, including
Compact, were responsible for the warranty repair/replacement and claiming its duties under
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warranty had been fulfilled.
49.

Edged's reliance on the representations and warranties made by Defendants was

reasonable under the circumstances.
50.

As a result of Defendants' breaches of warranty and failure to satisfy their warranty

requirements, both express and implied, Edged has suffered damages in an amount to be proven
hereafter at a trial of the issue.

III. BREACH OF CONTRACT
51.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-50 of this Complaint and further alleges:
52.

A contract existed between Edged and Defendants, with terms both express and

implied, regarding the sale and purchase of the Skid.
53.

Defendants breached their contracts, both express and implied, with Edged through

their failure to satisfy their obligations under their written contract.
54.

As a result of Defendant's breaches of contract, Edged has suffered significant

damages in an amount to be proven hereafter at a trial of the issue.

IV. BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING
55.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-54 of this Complaint and further alleges:
56.

Implied in the contract between Edged and Defendants was a covenant that

Defendants would .make repairs and/or replacements under warranty in good faith and in a fair
manner.
57.

Defendants breached the implied covenant of good faith and fair dealing by

attempting to avoid their warranty and/or contractual obligations.
58.

As a result, Edged was unable to pay for the repairs and/or replacements made to the

Skid and lost the Skid and usage of the Skid.
59.

Furthermore, Edged has suffered significant damages in an amount to be proven

hereafter at a trial of the issue.

V. UNJUST ENRICHEMENT
60.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-58 of this Complaint and further alleges:
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61.

As a result of the transaction set forth above, Edged conferred a fmancial benefit upon

each of the Defendants, the beneficial nature of which was appreciated and accepted by each of the
Defendants.
62.

Under the circumstances of this case, it would be inequitable for Defendants to retain

these benefits at Edged's expense.
63.

Edged is entitled to those benefits to the extent not fully recoverable in contract and in

an amount to proven at Trial.

VI. DAMAGES
64.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-62 of this complaint and further alleges against Defendants:
65.

As a result of the Defendants' wrongful actions, including but not limited to their

breach of warranty and/or breach of contract, Edged has been damaged in excess of $10,000.
Edged's damages include any and all general and special damages in such sum as will be proven at
Trial.
66.

Edged's damages include, but are not limited to, damages for loss of use of property,

damage for the value of property, lost interest, income and profits, cost to cover, damage to credit,
and any and all incidental and consequential damages resulting from the Defendants wrongful
actions.
67.

Edged's damages pleaded herein are and were reasonably foreseeable to Defendants

as a result of their breach of warranty, breach of contract and breach of the implied covenant of good
faith and fair dealing, and Defendants should be required to compensate Edged for these reasonably
foreseeable damages and to make Edged whole.

VII. ATTORNEYS FEES
68.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-66 of this Complaint and further alleges against Defendants:
69.

Edged has had to obtain the services of May, Rammell & Thompson, Chartered, in

order to pursue this matter. Defendant should be required to pay Edged's attorneys fees and costs
incurred in the matter pursuant to Idaho Code §§ 12-120 & 121, Idaho Rule of Civil Procedure Rule
54(e), and/or such other fees and costs as may be incurred by Edged.
WHEREFORE, Edged prays for judgment against the Defendants jointly and severally as
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follows:
All general and special damages in excess of $10,000, including any and all

1.

incidental and consequential damages;
2.

Restitution and disgorgement;

3.

Reimbursement for all payments made on the Skid;

4.

Recovery of all reasonable costs and attorneys fees pursuant to State law;

5.

Such further relief as this court deems just and equitable under the

circumstances.
6.

..:~ demands

a Trial by jury in this matter.

DATED this ClJ-'day of November, 2010.
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KEVIN J. SCANLAN
ISB #5521; kjs@hallfarley.com

BRYAN A. NICKELS
ISB #6432; ban@hallfarley.com

HALL, FARLEY, OBERRECHT & BLANTON, P.A.
702 West Idaho, Suite 700
Post Office Box 1271
Boise, Idaho 83701
Telephone:
(208) 395-8500
Facsimile:
(208) 395-8585
W;\4\4-675.1 \Pleadings\Answer.doc

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
EDGED IN STONE, INC., an Idaho
corporation,
Plaintiff,

Case No. CV -201 0-4923-0C
ANSWER TO COMPLAINT AND
DEMAND FOR JURY TRIAL

vs.
CATERPILLAR, INC., a Delaware
Corporation, and PERKINS ENGINES, INC.,
a Maryland Corporation and wholly-owned
subsidiary of Caterpillar, Inc.;
Defendants.

COME NOW defendants Caterpillar, Inc. ("Caterpillar") and Perkins Engines, Inc.
("Perkins"), by and through their counsel of record, and in answer to plaintiffs Complaint and
Demand for Jury Trial ("Complaint") on file herein, admit, deny, and allege as follows:

ANSWER TO COMPLAINT AND DEMAND FOR JURy TRIAL - 1
9

FIRST DEFENSE
Each and every allegation of the Complaint fails to state a claim for relief against
defendants Caterpillar and Perkins.
SECOND DEFENSE
Each and every allegation contained in the Complaint, and each and every cause of action
and prayer for relief, is denied unless specifically admitted in this defense.

1. GENERAL
1.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 1 of the Complaint and
therefore deny those allegations and plaintiffs characterizations.
2.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 2 of the Complaint and
therefore deny those allegations and plaintiffs characterizations.
3.

Defendants Caterpillar and Perkins admit the allegations contained in Paragraph 3

of the Complaint.
4.

Defendants Caterpillar and Perkins admit the allegations contained in Paragraph 4

of the Complaint.
5.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 5 of the Complaint and
therefore deny those allegations and plaintiffs characterizations.
6.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 6 of the Complaint and
therefore deny those allegations and plaintiff s characterizations.
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7.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 7 of the Complaint and
therefore deny those allegations and plaintiff s characterizations.
8.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 8 of the Complaint and
therefore deny those allegations and plaintiff s characterizations.
9.

With respect to the allegations contained in Paragraph 9 of the Complaint,

Defendants Caterpillar and Perkins admit only that skid loaders are small, rigid-framed, enginepowered machines with lift arms. Defendants Caterpillar and Perkins are without sufficient
knowledge or information to admit or deny the additional allegations contained in Paragraph 9 of
the Complaint and therefore deny those allegations and plaintiffs characterizations.
10.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 10 of the Complaint and
therefore deny those allegations and plaintiffs characterizations.
11.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 11 of the Complaint and
therefore deny those allegations and plaintiffs characterizations.
12.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 12 of the Complaint and
therefore deny those allegations and plaintiff s characterizations.
13.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 13 of the Complaint and
therefore deny those allegations and plaintiffs characterizations.
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14.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 14 of the Complaint and
therefore deny those allegations and plaintiff s characterizations.
15.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 15 of the Complaint and
therefore deny those allegations and plaintiff s characterizations.
16.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 16 of the Complaint and
therefore deny those allegations and plaintiffs characterizations.
17.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 17 of the Complaint and
therefore deny those allegations and plaintiff s characterizations.
18.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 18 of the Complaint and
therefore deny those allegations and plaintiff s characterizations.
19.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 19 of the Complaint and
therefore deny those allegations and plaintiff s characterizations, and further assert that the
referenced warranty speaks for itself.
20.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 20 of the Complaint and
therefore deny those allegations and plaintiff s characterizations, and further assert that the
referenced warranty speaks for itself.
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21.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 21 of the Complaint and
therefore deny those allegations and plaintiff's characterizations.
22.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 22 of the Complaint and
therefore deny those allegations and plaintiff's characterizations.
23.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 23 of the Complaint and
therefore deny those allegations and plaintiff's characterizations.
24.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 24 of the Complaint and
therefore deny those allegations and plaintiff's characterizations.
25.

With respect to the allegations contained in Paragraph 25 of the Complaint,

Defendants Caterpillar and Perkins admit only that Northwest Power Systems is an authorized
service facility for Perkins. Defendants Caterpillar and Perkins are without sufficient knowledge
or information to admit or deny the additional allegations contained in Paragraph 25 of the
Complaint and therefore deny those allegations and plaintiff's characterizations.
26.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 26 of the Complaint and
therefore deny those allegations and plaintiff's characterizations.
27.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 27 of the Complaint and
therefore deny those allegations and plaintiff's characterizations.
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28.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 28 of the Complaint and
therefore deny those allegations and plaintiff s characterizations.
29.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 29 of the Complaint and
therefore deny those allegations and plaintiffs characterizations.
30.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 30 of the Complaint and
therefore deny those allegations and plaintiffs characterizations.
31.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 31 of the Complaint and
therefore deny those allegations and plaintiffs characterizations.
32.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 32 of the Complaint and
therefore deny those allegations and plaintiff s characterizations.
33.

Defendants Caterpillar and Perkins deny the allegations, including plaintiffs

characterizations, contained in Paragraph 33 of the Complaint based upon insufficient knowledge
or information to admit or deny such allegations and/or their belief that such allegations are
untrue.
34.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 34 of the Complaint and
therefore deny those allegations and plaintiff s characterizations.
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35.

Defendants Caterpillar and Perkins are without sufficient knowledge or

infonnation to admit or deny the allegations contained in Paragraph 35 of the Complaint and
therefore deny those allegations and plaintiff s characterizations.
36.

Defendants Caterpillar and Perkins are without sufficient knowledge or

infonnation to admit or deny the allegations contained in Paragraph 36 of the Complaint and
therefore deny those allegations and plaintiffs characterizations.
37.

Defendants Caterpillar and Perkins are without sufficient knowledge or

infonnation to admit or deny the allegations contained in Paragraph 37 of the Complaint and
therefore deny those allegations and plaintiffs characterizations.
38.

Defendants Caterpillar and Perkins are without sufficient knowledge or

infonnation to admit or deny the allegations contained in Paragraph 38 of the Complaint and
therefore deny those allegations and plaintiff's characterizations.
39.

Defendants Caterpillar and Perkins are without sufficient knowledge or

infonnation to admit or deny the allegations contained in Paragraph 39 of the Complaint and
therefore deny those allegations and plaintiff s characterizations.
40.

Defendants Caterpillar and Perkins are without sufficient knowledge or

infonnation to admit or deny the allegations contained in Paragraph 40 of the Complaint and
therefore deny those allegations and plaintiffs characterizations.
41.

Defendants Caterpillar and Perkins are without sufficient knowledge or

infonnation to admit or deny the allegations contained in Paragraph 41 of the Complaint and
therefore deny those allegations and plaintiff s characterizations.
42.

Defendants Caterpillar and Perkins deny the allegations, including plaintiff's

characterizations, contained in Paragraph 42 of the Complaint based upon insufficient knowledge

ANSWER TO COMPLAINT AND DEMAND FOR

J"UfS' TRIAL - 7

or information to admit or deny such allegations and/or their belief that such allegations are
untrue.
43.

Defendants Caterpillar and Perkins deny the allegations, including plaintiffs

characterizations, contained in Paragraph 43 of the Complaint based upon insufficient knowledge
or information to admit or deny such allegations and/or their belief that such allegations are
untrue.
44.

Defendants Caterpillar and Perkins deny the allegations, including plaintiffs

characterizations, contained in Paragraph 44 of the Complaint.
45.

Defendants Caterpillar and Perkins deny the allegations, including plaintiffs

characterizations, contained in Paragraph 45 of the Complaint.
II. BREACH OF WARRANTY
46.

Defendants Caterpillar and Perkins incorporate by reference all of their responses

set forth in Paragraphs 1 through 45 above as though fully set forth herein.
47.

Defendants Caterpillar and Perkins deny the allegations, including plaintiff s

characterizations, contained in the second Paragraph 45 of the Complaint.
48.

Defendants Caterpillar and Perkins deny the allegations, including plaintiffs

characterizations, contained in Paragraph 46 of the Complaint.
49.

Defendants Caterpillar and Perkins deny the allegations, including plaintiffs

characterizations, contained in Paragraph 47 ofthe Complaint.
50.

Defendants Caterpillar and Perkins deny the allegations, including plaintiffs

characterizations, contained in Paragraph 48 of the Complaint.
51.

Defendants Caterpillar and Perkins deny the allegations, including plaintiff s

characterizations, contained in Paragraph 49 of the Complaint.
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52.

Defendants Caterpillar and Perkins deny the allegations contained in Paragraph 50

of the Complaint.
53.

Defendants Caterpillar and Perkins deny the allegations, including plaintifrs

characterizations, contained in Paragraph 51 of the Complaint.
III. BREACH OF CONTRACT

54.

Defendants Caterpillar and Perkins incorporate by reference all of their responses

set forth in Paragraphs 1 through 53 above as though fully set forth herein.
55.

Defendants Caterpillar and Perkins deny the allegations, including plaintifrs

characterizations, contained in Paragraph 52 of the Complaint.
56.

Defendants Caterpillar and Perkins deny the allegations, including plaintiffs

characterizations, contained in Paragraph 53 of the Complaint.
57.

Defendants Caterpillar and Perkins deny the allegations, including plaintiff s

characterizations, contained in Paragraph 54 of the Complaint.
IV. BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING

58.

Defendants Caterpillar and Perkins incorporate by reference all of their responses

set forth in Paragraphs 1 through 57 above as though fully set forth herein.
59.

Defendants Caterpillar and Perkins deny the allegations, including plaintifrs

characterizations, contained in Paragraph 56 of the Complaint.
60.

Defendants Caterpillar and Perkins deny the allegations, including plaintifrs

characterizations, contained in Paragraph 57 of the Complaint.
61.

Defendants Caterpillar and Perkins deny the allegations, including plaintiff s

characterizations, contained in Paragraph 58 of the Complaint.
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62.

Defendants Caterpillar and Perkins deny the allegations, including plaintiffs

characterizations, contained in Paragraph 59 of the Complaint.
V. UNJUST ENRICHMENT
63.

Defendants Caterpillar and Perkins incorporate by reference all of their responses

set forth in Paragraphs 1 through 62 above as though fully set forth herein.
64.

Defendants Caterpillar and Perkins deny the allegations, including plaintiffs

characterizations, contained in Paragraph 61 of the Complaint.
65.

Defendants Caterpillar and Perkins deny the allegations, including plaintiffs

characterizations, contained in Paragraph 62 of the Complaint.
66.

Defendants Caterpillar and Perkins deny the allegations, including plaintiff s

characterizations, contained in Paragraph 63 of the Complaint.
VI. DAMAGES
67.

Defendants Caterpillar and Perkins incorporate by reference all of their responses

set forth in Paragraphs 1 through 66 above as though fully set forth herein.
68.

Defendants Caterpillar and Perkins deny the allegations, including plaintiffs

characterizations, contained in Paragraph 65 of the Complaint.
69.

Defendants Caterpillar and Perkins deny the allegations, including plaintiff s

characterizations, contained in Paragraph 66 of the Complaint.
70.

Defendants Caterpillar and Perkins deny the allegations, including plaintiffs

characterizations, contained in Paragraph 67 of the Complaint.
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VII. ATTORNEY FEES

71.

Defendants Caterpillar and Perkins incorporate by reference all of their responses

set forth in Paragraphs 1 through 70 above as though fully set forth herein.
72.

Defendants Caterpillar and Perkins deny the allegations, including plaintiff s

characterizations, contained in Paragraph 69 of the Complaint.
PRAYER

73.

With respect to plaintiff s Prayer, defendants Caterpillar and Perkins deny that

plaintiff is entitled to any such relief.
THIRD AFFIRMATIVE DEFENSE
Defendants Caterpillar and Perkins were not the manufacturer of the product(s) at issue.
FOURTH AFFIRMATIVE DEFENSE
Plaintiffs damages, if any, were not proximately caused by the actions of defendants
Caterpillar and Perkins.
FIFTH AFFIRMATIVE DEFENSE
Plaintiffs damages, if any, were not proximately caused by defendants Caterpillar and
Perkins' conduct, but were the proximate result of an intervening cause or circumstance which
Defendants Caterpillar and Perkins could not have reasonably foreseen and for which defendants
Caterpillar and Perkins are not responsible.
SIXTH AFFIRMATIVE DEFENSE
Plaintiffs injuries, if any, were a result of plaintiffs failure to observe an obvious
defective condition in the allegedly defective product(s).
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SEVENTH AFFIRMATIVE DEFENSE
Plaintiffs injuries and/or damages, if any, are the result of the condition of the allegedly
defective product(s) that was known to plaintiff before such alleged injuries occurred. Plaintiff
voluntarily used the alleged defective product(s) with such knowledge and assumed the risk of
harm associated with the product(s).
EIGHTH AFFIRMATIVE DEFENSE
Plaintiffs injuries, if any, were proximately caused by the misuse of the product(s) by
plaintiff and/or another person, entity, or party other than defendants Caterpillar and Perkins.
NINTH AFFIRMATIVE DEFENSE
Plaintiffs injuries, if any, were proximately caused by the alteration or modification of
the product(s) by plaintiff and/or another person, entity, or party other than defendants
Caterpillar and Perkins.
TENTH AFFIRMATIVE DEFENSE
If in fact the engine at issue in this case is an engine manufactured by defendants
Caterpillar and/or Perkins, such engine was not defective.
ELEVENTH AFFIRMATIVE DEFENSE
At all times relevant hereto, the product(s) which is the subject of plaintiffs Complaint
conformed to applicable standards or state of the art, thereby barring plaintiffs recovery.
TWELFTH AFFIRMATIVE DEFENSE
Plaintiffs claims are barred, in whole or in part, because the product(s) at issue, at all
times relevant hereto, complied with all applicable laws and regulations to which such product(s)
was in any way subject.
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THIRTEENTH AFFIRMATIVE DEFENSE
Plaintiffs injuries and/or damages, if any, were proximately caused by an allegedly
defective product(s) that is no longer in existence or is in an unascertainable location.
Defendants Caterpillar and Perkins rely upon the defense of spoliation of evidence by plaintiff or
by a person or entity other than defendants Caterpillar and Perkins, which as a consequence,
prohibits plaintiff from sustaining their burden of proof, and/or prohibits defendants Caterpillar
and Perkins from preparing their defense.

FOURTEENTH AFFIRMATIVE DEFENSE
Plaintiff has failed to take reasonable steps to mitigate its damages, if any.

FIFTEENTH AFFIRMATIVE DEFENSE
Plaintiffs claim against defendants Caterpillar and Perkins is barred by the doctrines of
waiver, estoppel, and/or laches.

SIXTEENTH AFFIRMATIVE DEFENSE
Defendants Caterpillar and Perkins allege that there is no privity of contract nor any other
type of privity between plaintiff and defendants Caterpillar and/or Perkins.

SEVENTEENTH AFFIRMATIVE DEFENSE
Plaintiffs warranty claims are limited by any applicable express warranties,
disclaimer(s), and limitations of remedies.

EIGHTEENTH AFFIRMATIVE DEFENSE
Defendants Caterpillar and Perkins allege that if an express warranty was formed, said
express warranty was in lieu of any other warranties, expressed or implied, including any
warranty of merchantability or fitness for a particular purpose.
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NINETEENTH AFFIRMATIVE DEFENSE
Defendants Caterpillar and Perkins allege that the terms of the subject agreement between
the parties limits the plaintiffs recovery and excludes recovery for alleged loss of time,
inconvenience, commercial loss, consequential and incidental damages. Defendants Caterpillar
and Perkins further allege that a consequential damages disclaimer provided by defendants
Caterpillar and Perkins is not unconscionable.
TWENTIETH AFFIRMATIVE DEFENSE
Defendants Caterpillar and Perkins allege that if it should be found that they failed to
perform the obligations described in the Complaint, which supposition is not intended, but
merely stated for the purposes of this affirmative defense, that such failure resulted from
plaintiffs failure to properly perform their obligations as required by the terms of the agreement
and/or of the express warranty, and that performance on plaintiffs part of this obligation was a
condition precedent to the performance of defendants Caterpillar and Perkins' obligations,
precluding any right or theory of recovery.
TWENTY-FIRST AFFIRMATIVE DEFENSE
Defendants Caterpillar and Perkins allege that any defect or nonconformity of which the
plaintiff complains in this matter was caused by the damage, not resulting from defect or
malfunction, while in the possession of the plaintiff, or unreasonable use by the plaintiff
following sale and delivery thereof, including failure to provide reasonable and necessary
maintenance.
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TWENTY-SECOND AFFIRMATIVE DEFENSE
No notice of any alleged breach of warranty, whether express or implied, was timely
given by plaintiff, or any other person or party, to defendants Caterpillar and Perkins, and thus
plaintiff s action is barred as against this answering defendant.
TWENTY-THIRD AFFIRMATIVE DEFENSE
Defendants Caterpillar and Perkins allege that the Complaint and each claim alleged
therein is barred by the applicable statute of limitations, including, but not limited to, Idaho Code

§ 6-1403.
TWENTY-FOURTH AFFIRMATIVE DEFENSE
Plaintiffs claim for breach of the implied covenant of good faith and fair dealing is
duplicative of its claim for breach of contract and thereby cannot be maintained.
RESERVATION OF DEFENSES
As defendants Caterpillar and Perkins have not had the opportunity to conduct discovery
in this matter, defendants Caterpillar and Perkins, by failing to raise any affirmative defense, do
not intend to waive any such defense and defendants Caterpillar and Perkins specifically reserve
the right to amend their answer to include additional affirmative defenses.
REQUEST FOR ATTORNEY FEES
In order to defend this action, defendants Caterpillar and Perkins have been required to
retain the services of Hall, Farley, Oberrecht & Blanton, P.A., and is entitled to recover their
attorney fees and costs incurred herein, pursuant to Idaho Code §§ 12-120, 12-121, 12-123,
Idaho Rule of Civil Procedure 54, and any other applicable statute, rule, or regulation.
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DEMAND FOR JURY TRIAL
Pursuant to the provisions of Rule 38(b) of the Idaho Rules of Civil Procedure,
defendants Caterpillar and Perkins hereby demand trial by jury as to all issues so triable in this
matter, by a jury of not less than twelve (12) persons.
WHEREFORE, defendants Caterpillar and Perkins pray for judgment as follows:
1.

That the Complaint and Demand for Jury Trial be dismissed with prejudice and

that plaintiff take nothing thereby;
2.

For judgment against the plaintiff for defendants Caterpillar and Perkins' costs

and attorney fees incurred in the defense of this matter; and
3.

For such other and further relief as this Court may deem just and proper under the

circumstances.
DATED this

J.J:iA.day of February, 2011.
HALL, FARLEY, OBERRECHT &
BLANTON, P.A.

,
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CERTIFICATE OF SERVICE

~

I HEREBY CERTIFY that on the
day of February, 2011, I caused to be served a
true copy of the foregoing document, by the method indicated below, and addressed to each of
the following:
~D U.S. Mail, Postage Prepaid
Hand Delivered
D Overnight Mail
Igj Telecopy
D Email

Aaron N. Thompson
Bryan N. Henrie
MA Y, RAMMELL & THOMPSON, CHTD.
216 W. Whitman
POBox 370
Pocatello, ID 83204-0370
Telephone: 208-233-0132
Facsimile: 208-234-2961

..
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRR?FOF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF

B~_.~..~. ~. :PC~~:~&_OEFU1('fc(:E.hl\

EDGED IN STONE, INC., an Idaho
corporation,

Case No. CV -201 0-4923-0C

Plaintiff,

ORDER GRANTING MOTION TO
DISQUALIFY POTENTIAL
ALTERNATE JUDGE

vs.
CATERPILLAR, INC., a Delaware
Corporation, and PERKINS ENGINES, INC.,
a Maryland Corporation and wholly-owned
subsidiary of Caterpillar, Inc.;
Defendants.

IT IS HEREBY ORDERED AND THIS DOES ORDER that the Honorable Peter D.
McDermott is hereby disqualified as a potential alternate judge pursuant to Rule 40(d)(1) of the
Idaho Rules of Civil Procedure.

ITCHELL BROWN
District Judge
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CERTIFICATE OF SER

of="-~F-_-="--_ _' 2011, I caused

'-.(?

I HEREBY CERTIFY that on the
day
to be served a true copy of the foregoing document, by
addressed to each of the following:
Aaron N. Thompson
Bryan N. Henrie
MA Y, RAMMELL & THOMPSON, CHTD.
216 W. Whitman
PO Box 370
Pocatello, ID 83204-0370
Telephone: 208-233-0132
Facsimile: 208-234-2961
Kevin J. Scanlan
Bryan A. Nickels
HALL, FARLEY, OBERRECHT &
BLANTON, P.A.
702 West Idaho, Suite 700
Post Office Box 1271
Boise, Idaho 83701
Telephone: 208-395-8500
Facsimile: 208-395-8585

e method indicated below, and

~
o

Mail, Postage Prepaid
and Delivered
Overnight Mail
Telecopy
Email

~S. Mail, Postage Prepaid

( ~ ~and Delivered
Overnight Mail
Telecopy
Email

o
o
o
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Aaron N. Thompson
Bryan N. Hemie
MA Y, RAMMELL & THOMPSON, CHTD.
216 W. WhitmanIP.O. Box 370
Pocatello, ID 83204-0370
Telephone: (208) 233-0132
Facsimile: (208) 234-2961
Idaho State Bar No.: 6235
Idaho State Bar No.: 8530
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
EDGED IN STONE, INC., an Idaho
Corporation

CASE NO. CV-2010-4923-0C

Plaintiff,

AMENDED COMPLAINT AND DEMAND
FOR JURY TRIAL

vs.
CATERPILLAR, INC., a Delaware
Corporation, PERKINS ENGINES, INC., a
Maryland Corporation and wholly-owned
subsidiary of Caterpillar, Inc., and
NORTHWEST POWER SYSTEMS, LLC, an
Idaho Limited Liability Company;
Defendants.
Plaintiff, Edged in Stone, Inc., by and through its counsel, May, Rarnmell & Thompson,
Chartered, complains and alleges as follows:

I. GENERAL
1.

At all times material hereto, Plaintiff Edged In Stone, Inc. ("Edged") is a resident

of Chubbuck, County of Bannock, State of Idaho, and is a citizen of the State of Idaho for
jurisdictional purposes.
2.

Edged is an Idaho corporation, and is appropriately authorized with the Idaho

Secretary of State for the purpose of doing business in Idaho.
3.

At all times material hereto, Defendant Caterpillar, Inc. ("Caterpillar") is a

Delaware corporation headquartered in Illinois and doing business in the State of Idaho.
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4.

At all times material hereto, Defendant Perkins Engines, Inc. ("Perkins") is a

Maryland corporation with its U.S. Regional Office in Illinois and whose products are sold in the
State of Idaho.
5.

At all times material hereto, Defendant Northwest Power Systems, LLC

("Northwest Power") is an Idaho limited liability company both headquartered in and doing
business in the State of Idaho.
6.

On or about October 7,2007, after receiving a product demonstration from a

Compact Power Services (herein "Compact") team that same day, Plaintiff purchased from
Rocky Mountain Machinery in Blackfoot, Idaho, a Compact Power 500 Series Boxer 526 DX
Mini Skid Loader ("Skid") with a Perkins diesel engine.
7.

Edged took possession of the Skid no later than October 11, 2007.

8.

Edged purchased the Skid used for the Compact product demonstration.

9.

The demonstration allowed Edged and its agents to test the Skid and familiarize

themselves with its features, power and overall feel.
10.

Skid Loaders are small, rigid-framed, engine-powered machines with lift arms

used to attach a wide variety of labor-saving tools or attachments, commonly used in landscaping
businesses.
11.

In the machinery industry, as well as the landscaping industry, Skid usage is

measured in hours of operation, as opposed to being measured in miles, differing from the
automobile industry.
12.

Prior to purchasing this Skid, Edged reviewed the warranty information contained

on the manufacturer's website and the written warranty, and relied on these warranties to its
detriment, as Edged believed it was receiving a quality Skid with a quality engine that would
make its work much easier.
13.

Based on its review of the warranty information covering the Skid and its engine,

which Edged reviewed prior to the purchase of the Skid, Edged also reasonably believed product
failure would be covered through the express warranty periods.
14 .

Upon purchase on October 7, 2007, the Skid had fewer than 50 hours of use, all of

which were from demonstrative operation.
15.

Edged purchased the Skid, with accessories, including, but not limited to, a 44"
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bucket, a Power Head, a 9" auger bit, a 36" auger bit, a vibrating plow, a 12" blade for plow, a cable
reel, a plow pipe bullet, a cable pull grip, a leveler, a 4" power rake, a heavy duty pallet fork and a
36" standard trencher, for $40,405, financing $34,822.00 of the purchase through Wells Fargo
Financial Leasing, Inc.
16.

Edged purchased the Skid from Rocky Mountain Machinery in Blackfoot, Idaho.

17.

The remainder of the principal was paid in cash by Edged.

18.

The terms of the financing were as follows: a principal amount of $34,822.00 with a

financing charge of $10,112.75 for a total of $44,934.75, along with an annual interest rate of
10.10%.
19.

Edged operated the Skid under normal conditions and neither altered, used,

maintained, serviced or stored the Skid and its accompanying parts or engine otherwise than in
accordance with Defendants' recommendations as published. Specifically, Edged maintained the
Skid at or above the standard set forth in defendants' Maintenance Interval Schedule and
Maintenance Schedule, as set forth in the User's Handbook and Operation and Maintenance Manual,
servicing the Skid and engine daily in accordance with manufacturer's suggestions and/or
requirements.
20.

The warranty represented by Defendants included, but was not limited to, the

following promises and representations: during the period of up to 24 months or 2000 hours Perkins
would warranty the engine as a whole, and during the period of up to 36 months Perkins would,
without hours limitations, warranty major components on the engine.

In addition, Perkins represented that it would, by repair or replacement, remedy any

21.

failure of a Perkins engine due to defect in the workmanship or materials thereof and would cover
travel, labor and material costs.
At or about 600 hours of operation, in May 2009, the Skid lost power, began blowing

22.

smoke, and began to make knocking sounds.
23.

On or about May 5th 2009, Plaintiff took the Skid to Rocky Mountain Machinery for

service.
24.

Edged took the Skid to Rocky Mountain Machinery because this was where the Skid

was purchased.
25.

On or about May 5th 2009, the Skid's engine was still under a Perkins' warranty,
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being both within the 2,000 hours of operation limitation and the 24-month period limitation on the
Perkins warranty.
26.

When Edged took the Skid to Rocky Mountain Machinery, a Perkins' representative

and Perkins directed Rocky Mountain Machinery to send the Skid to Defendant Northwest Power, an
authorized Perkins' repair center in Boise, Idaho.
27.

On or about June, 2009, Edged took the Skid to Northwest Power.

28.

On or about June, 2009, Northwest Power determined the cause of the problem

was inadequate air filtration and installed a new engine on the Skid.
29.

In addition or in the alternative, on or about June, 2009, Northwest Power

determined the cause of the problem was inadequate maintenance by Edged.
30.

Edged strongly disagreed and disagrees with this diagnosis as it had the Skid

maintained specifically to warranty requirements.
31.

On or about June, 2009, Northwest Power installed a new engine in the Skid

without first receiving any permission or request from Edged and/or its employees/agents to
install a new engine.
32.

Edged wanted Perkins or Compact to cover any engine replacement under

warranty, but in the event Perkins and Compact refused to cover the engine replacement under
warranty, Edged planned to have the engine repaired by diesel mechanics not employed by
Northwest Power.
33.

On or about June, 2009, Northwest Power contacted Defendant Perkins, as well as

Compact, to request payment for the work performed by Northwest Power.
34.

Edged contacted Defendant Perkins, as well as Compact, to request payment for the

work performed by Northwest Power on the Skid.
35.

On or about June, 2009, Defendant Perkins, through its agents and representatives,

refused to pay for the engine repair/replacement under warranty, indicating that it had fulfilled its
obligations under its warranty.
36.

Compact indicated that Perkins would be the responsible party for repair under

warranty, while Perkins indicated that Compact would be responsible for warranty repairs.
37.

Edged was unable to pay Northwest Power and Defendants would not satisfy any

and/or all warranty obligations.
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38.

In or about July, 2009, Northwest Power claimed and possessed the Skid

III

satisfaction of the lien that it obtained for the installation of the engine.
39.

Having lost the Skid and being unable to buy a replacement, Edged was forced to hire

several new employees to do the work of the lost Skid, resulting in additional costs.
40.

Without the Skid, Edged was unable to maintain their previous summer work

schedule and lost multiple contracts and the potential profits from those contracts in excess of
$120,000 per year.
41.

Due to the loss of the Skid, the loss of contracts, and the necessity to hire new

employees, Edged was unable to continue making payments on the Skid.
42.

On or about October, 2009, Wells Fargo Financial called its note due and began

efforts to collect on the amount due and owing under its security agreement with Edged.
43.

On or about 24 December, 2009 Wells Fargo Financial brought a civil action against

Edged in Bannock County, Idaho, to collect on the amount due and owing under its security
agreement with Edged.
44.

On or about June 7, 2010 Wells Fargo Financial obtained a judgment against Edged in

the amount of $35,770.47.
45.

Wells Fargo Financial has obtained a Writ of Execution as against Edged in the

amount of their judgment.
46.

On or about November 20, 2009, the Bank of Commerce made and demand of

payment in full upon Edged for multiple loan obligations.
47.

Due to Defendant's failure to satisfy their warranty obligations, Edged was unable to

satisfy these loan obligations.
48.

On or about February 19, 2010, the Bank of Commerce filed a complaint against

Edged for these multiple overdue loan obligations, and Edged was forced to hire legal counsel to
defend itself, further incurring damages as a result of Defendants' failure to satisfy their warranty
obligations.
49.

The failure of Defendants to satisfy their warranty obligations has been devastating to

Edged's credit and has further hampered Edged's ability to secure financing to pay past-due debts
and finance business growth, leading to further lost income and profits.
50.

The failure of Defendants to satisfy their warranty obligations has also led to overdraft
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charges against Edged in an effort to cover and pay for labor and deal with other cash-flow problems
stemming from Defendants' failure under the warranty and otherwise.

II. BREACH OF WARRANTY
50.

Edged re-alleges and incorporates herein by reference ach of the allegations contained

in paragraphs 1-49 of this Complaint and further alleges:
51.

Edged's purchase of the Skid was induced by, and Edged relied on, the express and/or

implied warranties, including those listed and enumerated in Perkins' Warranty Manual.
52.

Edged also relied on the express warranties and representations made by Defendants

to Edged in Defendants' advertisements in communication and media, including the internet.
53.

Within the amount of time and number of hours of operation allowable under

Defendants' written express warranty, Edged notified Defendants of the mechanical problems
apparent in the Skid, which were covered by warranty.
54.

Defendants refused to cover the damages and/or replace the Skid's engine under

warranty, breaching their warranty to Edged, the Defendants claiming that other parties, including
Compact, were responsible for the warranty repair/replacement and claiming its duties under
warranty had been fulfilled.
55.

Edged's reliance on the representations and warranties made by Defendants was

reasonable under the circumstances.
56.

As a result of Defendants' breaches of warranty and failure to satisfy their warranty

requirements, both express and implied, Edged has suffered damages in an amount to be proven
hereafter at a trial of the issue.

III. BREACH OF CONTRACT
57.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-56 of this Complaint and further alleges:
58.

A contract existed between Edged and Defendants, with terms both express and

implied, regarding the sale and purchase of the Skid.
59.

Defendants breached their contracts, both express and implied, with Edged through

their failure to satisfy their obligations under their written, oral and implied-in-fact contracts.
60.

As a result of Defendant's breaches of contract, Edged has suffered significant

damages in an amount to be proven hereafter at a trial of the issue.
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IV. BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING
61.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-60 of this Complaint and further alleges:
62.

Implied in the contract between Edged and Defendants was a covenant that

Defendants would make repairs and/or replacements under warranty in good faith and in a fair
manner.
63.

Defendants breached the implied covenant of good faith and fair dealing by

attempting to avoid their warranty and/or contractual obligations.
64.

As a result, Edged was unable to pay for the repairs and/or replacements made to the

Skid and lost the Skid and usage of the Skid.
65.

Furthermore, Edged has suffered significant damages in an amount to be proven

hereafter at a trial of the issue.

V. BREACH OF CONTRACT
66.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-65 of this Complaint and further alleges:
67.

A contract existed between Edged and Defendant Northwest Power, as well as

between Edged and Defendants Caterpillar and Perkins through their authorized agent Northwest
Power, with terms both express and implied, regarding the diagnosis and potential warranty repair
and service of the Skid.
68.

Defendants breached their contract, both express and implied, with Edged through

their failure to obtain Edged's permission or request for an engine replacement in the Skid prior to
replacing the Skid's engine, resulting in a substantial service bill to Edged.
69.

As a result of Defendants' breach of contract, Edged was unable to pay the bill for the

engine replacement and has suffered significant damages in an amount to be proven hereafter at a
trial of the issue.

VI. NEGLIGENCE
70.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-69 of this Complaint and further alleges:
71.

Defendant Northwest Power, and Defendants Perkins and Caterpillar through their

duly authorized agent, had a duty to Edged to make an accurate and professional diagnosis of the
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engine failure on the Skid.
72.

Defendants did not exercise the ordinary care of a similarly-situated machinery repair

center in executing its diagnosis, including, but not limited to, its failure to consider other causes of
engine failure beyond the alleged dusting in the engine.
73.

Defendants' breach of their duty to Edged resulted in Edged's loss of the Skid and all

resulting injuries, resulting in substantial damages to be proven hereafter at a trial on the issue.

VII. UNJUST ENRICHEMENT
74.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-73 of this Complaint and further alleges:
75.

As a result of the transaction set forth above, Edged conferred a fmandaI benefit upon

each of the Defendants, the beneficial nature of which was appreciated and accepted by each of the
Defendants.
76.

Under the circumstances of this case, it would be inequitable for Defendants to retain

these benefits at Edged's expense.
77.

Edged is entitled to those benefits to the extent not fully recoverable in contract and in

an amount to proven at Trial.

VIII. DAMAGES
78.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-77 of this complaint and further alleges against Defendants:
79.

As a result of the Defendants' wrongful actions, including but not limited to their

breach of warranty, breaches of contract, breach of implied covenant of good faith and fair dealing
and negligence, Edged has been damaged in excess of $10,000. Edged's damages include any and all
general and special damages in such sum as will be proven at Trial.
80.

Edged's damages include, but are not limited to, damages for loss of use of property,

damage for the value of property, lost interest, income and profits, cost to cover, damage to credit,
and any and all incidental and consequential damages resulting from the Defendants wrongful
actions.
81.

Edged's damages pleaded herein are and were reasonably foreseeable to Defendants

as a result of their breach of warranty, breach of contract, breach of the implied covenant of good
faith and fair dealing and negligence, and Defendants should be required to compensate Edged for
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these reasonably foreseeable damages and to make Edged whole.

IX. ATTORNEYS FEES
82.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-81 of this Complaint and further alleges against Defendants:
83.

Edged has had to obtain the services of May, Rammell & Thompson, Chartered, in

order to pursue this matter. Defendant should be required to pay Edged's attorneys fees and costs
incurred in the matter pursuant to Idaho Code §§ 12-120 & 121, Idaho Rule of Civil Procedure Rule
54(e), and/or such other fees and costs as may be incurred by Edged.
WHEREFORE, Edged prays for judgment against the Defendants jointly and severally as
follows:
1.

All general and special damages in excess of $10,000, including any and all

incidental and consequential damages;
2.

Restitution and disgorgement;

3.

Prejudgment interest;

4.

Reimbursement for all payments made on the Skid;

5.

Recovery of all reasonable costs and attorneys fees pursuant to State law;

6.

Exemplary damages as allowed by Idaho statute; and

7.

Such further relief as this court deems just and equitable under the

circumstances.
8.

~d

demands a Trial by jury in this matter.

DATED this~ day of June, 2011.

MAY, RAMMELL & THOMPSON, CHARTERED
Attorney for the Edged

BR~
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wit: June 3, 2011, however, the Court shall allow the Defendants, Caterpillar, Inc. and Perkins
Engines, Inc. until August 29, 2011, to either file an Objection to the Court's Order or file an
Answer to the Amended Complaint.
IT IS FURTHER ORDERED that the Jury Trial dates set for initial setting of January 12,
2012, and secondary setting April 17,2012, respectively, is hereby re-affirmed.
n
_
1-1
DATED: 1)' b'5 ' IP
,2011.

MITCHELL W. BROWN
District Judge
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

EDGED IN STONE, INC.,
PLAINTIFF(S)
VS

CATERPILLAR, INC, AND PERKINS
ENGINES, INC.,

)
)
)
)
)
)
)
)
)
)

Case No: CV-2010-0004923-0C

CERTIFICATE OF MAILING/SERVICE

__________________D_E_F_E_N_D_A_N_T~(S~)_)
The undersigned certifies that on the

-S~

day of August, 2011, she caused a

true and correct copy of the foregoing MINUTE ENTRY AND ORDER to be served upon the
following persons in the following manner:

PLAINTIFF ATTORNEY:
Bryan Henry
PO Box 370
Pocatello ID 83204
(208) 234-2961

o
o

Faxed

o
o

Faxed

Hand Delivered

;f Mailed

DEFENDANT ATTORNEY:
Kevin J Scanlan
Po Box 1271
Boise ID 83701
(208) 395-8585

I

o
o

DEFENDANT ATTORNEY:
REED LARSEN
PO Box 4229
Pocatello, ID 83205

;5
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Hand Delivered
Mailed
Faxed
Hand Delivered
Mailed

j--=-

ED

Aaron N. Thompson
Bryan N. Henrie
MAY, RAMMELL & THOMPSON, CHTD.
216 W. WhitmanlP.O. Box 370
Pocatello, ID 83204-0370
Telephone: (208) 233-0132
Facsimile: (208) 234-2961
Idaho State Bar No.: 6235
Idaho State Bar No.: 8530
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
EDGED IN STONE, INC., an Idaho
Corporation

CASE NO. CV-2010-4923-0C

Plaintiff,

AMENDED COMPLAINT AND DEMAND
FOR JURY TRIAL

vs.
CATERPILLAR, INC., a Delaware
Corporation, PERKINS ENGINES, INC., a
Maryland Corporation and wholly-owned
subsidiary of Caterpillar, Inc., and
NORTHWEST POWER SYSTEMS, LLC, an
Idaho Limited Liability Company;
Defendants.
Plaintiff, Edged in Stone, Inc., by and through its counsel, May, Rarnmell & Thompson,
Chartered, complains and alleges as follows:

I. GENERAL
1.

At all times material hereto, Plaintiff Edged In Stone, Inc. ("Edged") is a resident

of Chubbuck, County of Bannock, State of Idaho, and is a citizen of the State of Idaho for
jurisdictional purposes.
2.

Edged is an Idaho corporation, and is appropriately authorized with the Idaho

Secretary of State for the purpose of doing business in Idaho.
3.

At all times material hereto, Defendant Caterpillar, Inc. ("Caterpillar") is a

Delaware corporation headquartered in Illinois and doing business in the State of Idaho.
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4.

At all times material hereto, Defendant Perkins Engines, Inc. ("Perkins") is a

Maryland corporation with its U.S. Regional Office in Illinois and whose products are sold in the
State of Idaho.
5.

At all times material hereto, Defendant Northwest Power Systems, LLC

("Northwest Power") is an Idaho limited liability company both headquartered in and doing
business in the State of Idaho.
6.

On or about October 7,2007, after receiving a product demonstration from a

Compact Power Services (herein "Compact") team that same day, Plaintiff purchased from
Rocky Mountain Machinery in Blackfoot, Idaho, a Compact Power 500 Series Boxer 526 DX
Mini Skid Loader ("Skid") with a Perkins diesel engine.
7.

Edged took possession of the Skid no later than October 11, 2007.

8.

Edged purchased the Skid used for the Compact product demonstration.

9.

The demonstration allowed Edged and its agents to test the Skid and familiarize

themselves with its features, power and overall feel.
10.

Skid Loaders are small, rigid-framed, engine-powered machines with lift arms

used to attach a wide variety of labor-saving tools or attachments, commonly used in landscaping
businesses.
11.

In the machinery industry, as well as the landscaping industry, Skid usage is

measured in hours of operation, as opposed to being measured in miles, differing from the
automobile industry.
12.

Prior to purchasing this Skid, Edged reviewed the warranty information contained

on the manufacturer's website and the written warranty, and relied on these warranties to its
detriment, as Edged believed it was receiving a quality Skid with a quality engine that would
make its work much easier.
13.

Based on its review of the warranty information covering the Skid and its engine,

which Edged reviewed prior to the purchase of the Skid, Edged also reasonably believed product
failure would be covered through the express warranty periods.
14.

Upon purchase on October 7, 2007, the Skid had fewer than 50 hours of use, all of

which were from demonstrative operation.
15.

Edged purchased the Skid, with accessories, including, but not limited to, a 44"
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bucket, a Power Head, a 9" auger bit, a 36" auger bit, a vibrating plow, a 12" blade for plow, a cable
reel, a plow pipe bullet, a cable pull grip, a leveler, a 4" power rake, a heavy duty pallet fork and a
36" standard trencher, for $40,405, financing $34,822.00 of the purchase through Wells Fargo
Financial Leasing, Inc.
16.

Edged purchased the Skid from Rocky Mountain Machinery in Blackfoot, Idaho.

17.

The remainder of the principal was paid in cash by Edged.

18.

The terms of the financing were as follows: a principal amount of $34,822.00 with a

financing charge of $10,112.75 for a total of $44,934.75, along with an annual interest rate of
10.10%.
19.

Edged operated the Skid under normal conditions and neither altered, used,

maintained, serviced or stored the Skid and its accompanying parts or engine otherwise than in
accordance with Defendants' recommendations as published. Specifically, Edged maintained the
Skid at or above the standard set forth in defendants' Maintenance Interval Schedule and
Maintenance Schedule, as set forth in the User's Handbook and Operation and Maintenance Manual,
servicing the Skid and engine daily in accordance with manufacturer's suggestions and/or
requirements.
20.

The warranty represented by Defendants included, but was not limited to, the

following promises and representations: during the period of up to 24 months or 2000 hours Perkins
would warranty the engine as a whole, and during the period of up to 36 months Perkins would,
without hours limitations, warranty major components on the engine.
21.

In addition, Perkins represented that it would, by repair or replacement, remedy any

failure of a Perkins engine due to defect in the workmanship or materials thereof and would cover
travel, labor and material costs.
At or about 600 hours of operation, in May 2009, the Skid lost power, began blowing

22.

smoke, and began to make knocking sounds.
23.

On or about May 5th 2009, Plaintiff took the Skid to Rocky Mountain Machinery for

24.

Edged took the Skid to Rocky Mountain Machinery because this was where the Skid

service.

was purchased.
25.

On or about May 5th 2009, the Skid's engine was still under a Perkins' warranty,
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being both within the 2,000 hours of operation limitation and the 24-month period limitation on the
Perkins warranty.
26.

When Edged took the Skid to Rocky Mountain Machinery, a Perkins' representative

and Perkins directed Rocky Mountain Machinery to send the Skid to Defendant Northwest Power, an
authorized Perkins' repair center in Boise, Idaho.
27.

On or about June, 2009, Edged took the Skid to Northwest Power.

28.

On or about June, 2009, Northwest Power determined the cause of the problem

was inadequate air filtration and installed a new engine on the Skid.
29.

In addition or in the alternative, on or about June, 2009, Northwest Power

determined the cause of the problem was inadequate maintenance by Edged.
30.

Edged strongly disagreed and disagrees with this diagnosis as it had the Skid

maintained specifically to warranty requirements.
31.

On or about June, 2009, Northwest Power installed a new engine in the Skid

without first receiving any permission or request from Edged and/or its employees/agents to
install a new engine.
32.

Edged wanted Perkins or Compact to cover any engine replacement under

warranty, but in the event Perkins and Compact refused to cover the engine replacement under
warranty, Edged planned to have the engine repaired by diesel mechanics not employed by
Northwest Power.
33.

On or about June, 2009, Northwest Power contacted Defendant Perkins, as well as

Compact, to request payment for the work performed by Northwest Power.
34.

Edged contacted Defendant Perkins, as well as Compact, to request payment for the

work performed by Northwest Power on the Skid.
35.

On or about June, 2009, Defendant Perkins, through its agents and representatives,

refused to pay for the engine repair/replacement under warranty, indicating that it had fulfilled its
obligations under its warranty.
36.

Compact indicated that Perkins would be the responsible party for repair under

warranty, while Perkins indicated that Compact would be responsible for warranty repairs.
37.

Edged was unable to pay Northwest Power and Defendants would not satisfy any

and/or all warranty obligations.
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38.

In or about July, 2009, Northwest Power claimed and possessed the Skid in

satisfaction of the lien that it obtained for the installation of the engine.
39.

Having lost the Skid and being unable to buy a replacement, Edged was forced to hire

several new employees to do the work of the lost Skid, resulting in additional costs.
40.

Without the Skid, Edged was unable to maintain their previous summer work

schedule and lost multiple contracts and the potential profits from those contracts in excess of
$120,000 per year.
41.

Due to the loss of the Skid, the loss of contracts, and the necessity to hire new

employees, Edged was unable to continue making payments on the Skid.
42.

On or about October, 2009, Wells Fargo Financial called its note due and began

efforts to collect on the amount due and owing under its security agreement with Edged.
43.

On or about 24 December, 2009 Wells Fargo Financial brought a civil action against

Edged in Bannock County, Idaho, to collect on the amount due and owing under its security
agreement with Edged.
44.

On or aboutJune 7,2010 Wells Fargo Financial obtained ajudgment against Edged in

the amount of $35,770.47.
45.

Wells Fargo Financial has obtained a Writ of Execution as against Edged in the

amount of their judgment.
46.

On or about November 20, 2009, the Bank of Commerce made and demand of

payment in full upon Edged for multiple loan obligations.
47.

Due to Defendant's failure to satisfy their warranty obligations, Edged was unable to

satisfy these loan obligations.
48.

On or about February 19, 2010, the Bank of Commerce filed a complaint against

Edged for these multiple overdue loan obligations, and Edged was forced to hire legal counsel to
defend itself, further incurring damages as a result of Defendants' failure to satisfy their warranty
obligations.
49.

The failure of Defendants to satisfy their warranty obligations has been devastating to

Edged's credit and has further hampered Edged's ability to secure financing to pay past-due debts
and finance business growth, leading to further lost income and profits.
50.

The failure of Defendants to satisfy their warranty obligations has also led to overdraft
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charges against Edged in an effort to cover and pay for labor and deal with other cash-flow problems
stemming from Defendants' failure under the warranty and otherwise.
II. BREACH OF WARRANTY

50.

Edged re-alleges and incorporates herein by reference ach of the allegations contained

in paragraphs 1-49 of this Complaint and further alleges:
51.

Edged's purchase of the Skid was induced by, and Edged relied on, the express and/or

implied warranties, including those listed and enumerated in Perkins' Warranty Manual.
52.

Edged also relied on the express warranties and representations made by Defendants

to Edged in Defendants' advertisements in communication and media, including the internet.
53.

Within the amount of time and number of hours of operation allowable under

Defendants' written express warranty, Edged notified Defendants of the mechanical problems
apparent in the Skid, which were covered by warranty.
54.

Defendants refused to cover the damages and/or replace the Skid's engine under

warranty, breaching their warranty to Edged, the Defendants claiming that other parties, including
Compact, were responsible for the warranty repair/replacement and claiming its duties under
warranty had been fulfilled.
55.

Edged's reliance on the representations and warranties made by Defendants was

reasonable under the circumstances.
56.

As a result of Defendants' breaches of warranty and failure to satisfy their warranty

requirements, both express and implied, Edged has suffered damages in an amount to be proven
hereafter at a trial of the issue.
III. BREACH OF CONTRACT

57.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-56 of this Complaint and further alleges:
58.

A contract existed between Edged and Defendants, with terms both express and

implied, regarding the sale and purchase of the Skid.
59.

Defendants breached their contracts, both express and implied, with Edged through

their failure to satisfy their obligations under their written, oral and implied-in-fact contracts.
60.

As a result of Defendant's breaches of contract, Edged has suffered significant

damages in an amount to be proven hereafter at a trial of the issue.
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IV. BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING
61.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-60 of this Complaint and further alleges:
62.

Implied in the contract between Edged and Defendants was a covenant that

Defendants would make repairs and/or replacements under warranty in good faith and in a fair
manner.
63.

Defendants breached the implied covenant of good faith and fair dealing by

attempting to avoid their warranty and/or contractual obligations.
64.

As a result, Edged was unable to pay for the repairs and/or replacements made to the

Skid and lost the Skid and usage of the Skid.
65.

Furthermore, Edged has suffered significant damages in an amount to be proven

hereafter at a trial of the issue.

V. BREACH OF CONTRACT
66.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-65 of this Complaint and further alleges:
67.

A contract existed between Edged and Defendant Northwest Power, as well as

between Edged and Defendants Caterpillar and Perkins through their authorized agent Northwest
Power, with terms both express and implied, regarding the diagnosis and potential warranty repair
and service of the Skid.
68.

Defendants breached their contract, both express and implied, with Edged through

their failure to obtain Edged's permission or request for an engine replacement in the Skid prior to
replacing the Skid's engine, resulting in a substantial service bill to Edged.
69.

As a result of Defendants' breach of contract, Edged was unable to pay the bill for the

engine replacement and has suffered significant damages in an amount to be proven hereafter at a
trial of the issue.

VI. NEGLIGENCE
70.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-69 of this Complaint and further alleges:
71.

Defendant Northwest Power, and Defendants Perkins and Caterpillar through their

duly authorized agent, had a duty to Edged to make an accurate and professional diagnosis of the
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engine failure on the Skid.
72.

Defendants did not exercise the ordinary care of a similarly-situated machinery repair

center in executing its diagnosis, including, but not limited to, its failure to consider other causes of
engine failure beyond the alleged dusting in the engine.
73.

Defendants' breach of their duty to Edged resulted in Edged's loss of the Skid and all

resulting injuries, resulting in substantial damages to be proven hereafter at a trial on the issue.

VII. UNJUST ENRICHMENT
74.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-73 of this Complaint and further alleges:
75.

As a result of the transaction set forth above, Edged conferred a financial benefit upon

each of the Defendants, the beneficial nature of which was appreciated and accepted by each of the
Defendants.
76.

Under the circumstances of this case, it would be inequitable for Defendants to retain

these benefits at Edged's expense.
77.

Edged is entitled to those benefits to the extent not fully recoverable in contract and in

an amount to proven at Trial.

VIII. DAMAGES
78.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-77 of this complaint and further alleges against Defendants:
79.

As a result of the Defendants' wrongful actions, including but not limited to their

breach of warranty, breaches of contract, breach of implied covenant of good faith and fair dealing
and negligence, Edged has been damaged in excess of $10,000. Edged's damages include any and all
general and special damages in such sum as will be proven at Trial.
80.

Edged's damages include, but are not limited to, damages for loss of use of property,

damage for the value of property, lost interest, income and profits, cost to cover, damage to credit,
and any and all incidental and consequential damages resulting from the Defendants wrongful
actions.
81.

Edged's damages pleaded herein are and were reasonably foreseeable to Defendants

as a result of their breach of warranty, breach of contract, breach of the implied covenant of good
faith and fair dealing and negligence, and Defendants should be required to compensate Edged for
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these reasonably foreseeable damages and to make Edged whole.

IX. ATTORNEYS FEES
82.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-81 of this Complaint and further alleges against Defendants:
83.

Edged has had to obtain the services of May, Rammell & Thompson, Chartered, in

order to pursue this matter. Defendant should be required to pay Edged's attorneys fees and costs
incurred in the matter pursuant to Idaho Code §§ 12-120 & 121, Idaho Rule of Civil Procedure Rule
54(e), and/or such other fees and costs as may be incurred by Edged.
WHEREFORE, Edged prays for judgment against the Defendants jointly and severally as
follows:
1.

All general and special damages in excess of $10,000, including any and all

incidental and consequential damages;
2.

Restitution and disgorgement;

3.

Prejudgment interest;

4.

Reimbursement for all payments made on the Skid;

5.

Recovery of all reasonable costs and attorneys fees pursuant to State law; and

6.

Such further relief as this court deems just and equitable under the

circumstances.
7.
DATED this

Edged demands a Trial by jury in this matter.

\'l±h= day of September, 2011.
MAY, RAMMELL & THOMPSON, CHARTERED
Attorney for the Edged
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
)

EDGED IN STONE, INC.,
PLAINTIFF(S)
VS

)
)
)
)
)

Case No: CV -201 0-0004923-0C

MINUTE ENTRY AND ORDER

)

CATERPILLAR, INC, AND PERKINS
ENGINES, INC.,

)
)
)

DEFENDANT(S) )

The above matter came before the Court on the 16th day of September, 2011 for a hearing
on Defendant's Objection to Minute Entry and Order RE: Plaintiffs Motions for Leave of Court
to File Second Amended Complaint and to Concurrently Dismiss the First Amended Complaint.
Plaintiff appeared by and through counsel, Aaron Thompson. Defendants Caterpillar, Inc. and
Perkins Engines, Inc. appeared by and through counsel, Bryan Nickels. Defendant Northwest
Power appeared by and through counsel, Javier Gabiola. No court reporter was available for this
matter due to the retirement of the court reporter. Administrative Order 11-01 was issued on
January 5,2011, wherein the application ofIdaho Administrative Rule 27, as it applies to having a
certified court reporter attend all district court proceedings, shall be suspended until further notice.
Hearing proceeded before the Court on the record. The Court heard arguments from all
counsel. After hearing oral argument, the Court again GRANTED the Plaintiffs Motion to
Amend Complaint Nunc Pro Tunc back to June 3, 2011.

The Court further took under

advisement the issue of relating the amendment back to the date of original filing. The Court
further ordered the Amended Complaint shall be filed within seven (7) days of this hearing.
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IT IS FURTHER ORDERED a hearing is set for Friday, October 7, 2011 at 9:00 a.m.
at which time the Court will announce his decision on the issue under advisement.
IT IS FURTHER ORDERED that the Jury Trial dates in this matter are VACATED, and
counsel shall jointly submit additional trial dates to the Court for the time period between May
2012 and August 2012.
DATED: 28th day of September, 2011.

MITCHELL W. BROWN
District Judge
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CERTIFICAT~AILING

The undersigned certifies that on the

day of September, 2011, she caused

a true and correct copy of the foregoing MINUTE ENTRY AND ORDER to be served upon the
following persons in the following manner:

o Faxed

PLAINTIFF ATTORNEY:
Aaron N. Thompson
PO Box 370
Pocatello ID 83204
(208) 234-2961

o

Hand Delivered

)<J Mailed
o Faxed
o Hand Delivered

DEFENDANT ATTORNEY:
Kevin J. Scanlan
Po Box 1271
Boise ID 83701
(208) 395-8585

,)<j Mailed

DEFENDANT ATTORNEY:
Javier L. Gabiola
PO Box 4229
Pocatello, ID 83205

o

Faxed

o

Hand Delivered

pailed
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

EDGED IN STONE, INC.,
PLAINTIFF(S)
VS

CATERPILLAR, INC, AND PERKINS
ENGINES, INC.,
DEFENDANT(S)

)
)
)
)
)
)
)
)
)
)

Case No: CV-201O-0004923-0C

MINUTE ENTRY AND ORDER
AND ORDER FOR JURY TRIAL AND
SCHEDULING ORDER

)

The above matter came before the Court on the 7th day of October, 2011 for oral
announcement ofthe Court's decision RE: Plaintiff's Motion's for Leave of Court to File Second
Amended Complaint and to Concurrently Dismiss the First Amended Complaint.

Plaintiff

appeared by and through counsel, Bryan N. Henrie. Defendants Caterpillar, Inc. and Perkins
Engines, Inc. appeared telephonically by and through counsel, Bryan A. Nickels. Defendant
Northwest Power appeared by and through counsel, Javier L. Gabiola. No court reporter was
available for this matter due to the retirement of the court reporter. Administrative Order 11-01 was
issued on January 5, 2011, wherein the application ofIdaho Administrative Rule 27, as it applies to
having a certified court reporter attend all district court proceedings, shall be suspended until further
notice.
Hearing proceeded before the Court on the record.

The Court orally announced its

decision that that the Court's previous Order allowing Plaintiff to file its Second Amended
Complaint will relate back to November 30, 2010 pursuant to Rule 15(c) of the Idaho Rules of
Civil Procedure. Defendant's, Caterpillar, Inc. and Perkins Engines, Inc. Objection to the Court
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prevIOUS order granting Plaintiff s Motions for Leave of Court to File Second Amended
Complaint is hereby DENIED. Further, the Court's previous Order granting Plaintiffs motion
and allowing it to relate back to June 3, 2011 is affirmed by this Court with the exception that the
relation back will be to November 30, 2010 rather than June 3, 2011. The basis for the Court's
ruling on this issue was set forth in detail on the record.
The Court and counsel then discussed proposed trial dates in this matter and set this
matter for a JURY TRIAL commencing Tuesday, October 9, 2012 through October 19, 2012.
1.

TRIAL: This case is set for a JURY TRIAL as set forth above. The trial will be

conducted in the District Courtroom #108, Bannock County, Pocatello, Idaho. A total of eight
(8) days have been reserved. On the first day of trial, counsel shall report to the Court's
chambers at 8:30 a.m. for a brief status conference. Unless otherwise ordered, other than the first
and last day of trial, proceedings will convene at 9:00 a.m. each morning, and adjourn at
approximately 3:00 p.m. each afternoon. Two twenty (20) minute / brief recesses will be taken
at approximately 11 :00 a.m. and 1:00 p.m.
2.

No pre-trial conference will be held unless requested by any party in writing at least

thirty (30) days prior to trial and ordered by the Court. Pursuant to LR.C.P. 16(e), in lieu of a pretrial conference, trial counsel for the parties (or the parties if they are self-represented) are
ORDERED to meet and/or confer for the purpose of preparing a joint Pre-Trial Stipulation, which
shall be submitted to the Court at least twenty-one (21) days prior to Trial, and shall contain or
include:
(A).
A statement that all exhibits to be offered at trial have been provided to all other
parties and attaching an Exhibit List of all such exhibits. The Exhibit List shall indicate: (1)
by whom the exhibit is being offered, (2) a brief description of the exhibit, (3) whether the
parties have stipulated to its admission, and if not, (4) the legal grounds for objection. If any
exhibit includes a summary of other documents, such as medical expense records, to be
offered pursuant to I.R.E. 1006, the summary shall be attached to the Stipulation.
(B).
A statement whether depositions or any discovery responses will be offered in lieu
of live testimony, and a list of what will actually be offered, the manner in which such
evidence will be presented, and the legal grounds for any objection to any such offer.
(C).
A list of the names and addresses of all witnesses which each party intends to call to
testify at trial, including anticipated rebuttal or impeachment witnesses. Expert witnesses
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shall be identified as such. The Stipulation should also identifY whether any witnesses'
testimony will be objected to in its entirety and the legal grounds therefore.
(D).
A brief non-argumentative summary of the factual nature of the case. The purpose
of the summary is to provide an overview of the case for the jury and is to be included in
pre-proof instructions to the jury, unless found inappropriate by the Court.
(E).
A statement counsel have, in good faith, discussed settlement unsuccessfully and/or
completed mediation unsuccessfully, if mediation was ordered by the Court.
(F).
A statement that all pre-trial discovery procedures under LR.C.P. 26 to 37 have been
complied with and all discovery responses supplemented as required by the rules to reflect
facts known to the date of the Stipulation.
(G).
A statement of all issues of fact and law which remain to be litigated, listing which
party has the burden of proof as to each issue.
(H).

A list of any stipulated admissions of fact, which will avoid unnecessary proof.

(I).

A list of any orders requested by the parties which will expedite the trial.

(1).
A statement as to whether counsel require more than 30 minutes per party for voir
dire or opening statement and, if so, an explanation of the reason more time is needed.
4.

PRE-TRIAL MOTIONS: All motions to join parties or amend the pleadings

(except motions pertaining to punitive damages under I.C. §6-1604) must be filed and heard so
as not to require the continuance or vacation of the trial date, and in no event less than ninety
(90) days before trial.

All motions for summary judgment and motions to add claims for

punitive damages pursuant to I.C. §6-1604 must be filed and served so as to be heard not later
than sixty (60) days before trial. All other non-dispositive pre-trial motions (including, but not
limited to motions in limine or motions which seek to challenge the admissibility or foundation
of expert testimony) must be filed and scheduled for hearing not less than fourteen (14) days
before trial. Exceptions will be granted infrequently, and only when justice so requires.
5.

MOTIONS FOR SUMMARY JUDGMENT:

All motions for summary

judgment must be accompanied by a memorandum which includes a concise statement of each
material fact upon which the moving party claims there is no genuine issue, and which shall
include a specific reference to that portion of the record at or by which such fact is proven or
established. Any party opposing a motion for summary judgment shall, not later than fourteen
(14) days prior to hearing, serve and file any affidavits and opposing brief( s). The opposing brief
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shall identifY the specific factual matters as to which the non-moving party contends there are
genuine issues requiring denial of the motion, including a specific reference to the portion of the
record which supports the claim that a genuine issue of fact exists. In ruling upon any summary
judgment motion, the Court may assume that the facts as claimed by the moving party are
conceded to exist without dispute except and to the extent the non-moving party shall have
controverted them. Any reply brief must be lodged at least seven (7) days prior to hearing.
Further, any objection to the admissibility of evidence must be in writing and shall be part of the
response to the motion for summary judgment or in reply to the response in opposition to
summary judgment. The failure to object in writing to the admissibility of evidence in support of
or in response to summary judgment shall constitute a waiver as to any objection to the
admissibility of evidence at the time of the hearing on summary judgment. Oral objections to the
admissibility of evidence at the time of hearing on summary judgment will not be considered by
the court.
6.

SCHEDULING AND HEARINGS. The Court holds its regular civil law and

motion calendar the first Friday of each month. Absent an order shortening time, all motions
must be filed and served at least fourteen (14) days prior to hearing. A "judge's copy" of any
memoranda or affidavits should be provided for use by the court. Said ''judge's copy" shall be
sent to the court at its chambers in Soda Springs, Idaho. All such documents shall be clearly
marked as "JUDGE'S COPY." As a matter of courtesy, counsel are expected to contact the
Court's Deputy Clerk, Brandy Peck at 236-7379 to schedule hearings, and to confirm the
availability of opposing counsel for proposed hearing dates. As an accommodation to out-oftown counsel and parties, hearings on any pretrial motion (except motions for summary
judgment or hearings at which testimony is to be offered) may be conducted by telephone
conference call pursuant to I.R.C.P. 7(b)(4), in the discretion of the court. Counsel requesting a
hearing by conference call will be responsible for arranging for placement of the call, and the
cost thereof.
7.

DISCOVERY AND DISCOVERY DISPUTES: The Court will not entertain

any discovery motion unless accompanied by a written certification signed by counsel, which
confirms that a reasonable effort has been made to voluntarily resolve the dispute with opposing
counsel. A party's obligation to fully and timely respond to discovery requests is distinct from
any obligation imposed by this Order, and no party may rely upon this Order or any deadline it
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imposes as justification for failing to timely respond to discovery requests or to supplement prior
responses.
8.

DISCOVERY CUT-OFFS: Absent a stipulation to the contrary, all discovery

shall be propounded and served such that responses are due no later than thirty (30) days before
trial. Any supplemental responses a party is required to make pursuant to LR.C.P. 26(e) or the
terms of an earlier discovery request shall also be served at least thirty (30) days before trial.
Any supplementation of discovery required by the rule shall be made in a timely manner.
9.

WITNESS DISCLOSURES: Each party shall disclose the existence and identity

of intended or potential expert or lay witnesses to the extent required by interrogatories or other
discovery requests propounded by another party. There is no independent duty to disclose

expert or lay witnesses except as required to adequately respond to discovery requests or
supplement prior responses. If discovery requests seeking disclosure of expert witnesses and
the information required to be disclosed pursuant to I.R.C.P. Rule 26(b)(4)(A)(i) are propounded,
a plaintiff upon whom such requests are served shall, in good faith, disclose the existence and
identity of potential or intended expert witnesses, including the disclosures required by I.R.C.P.
Rule 26(b)(4)(A)(i) at the earliest opportunity, and in no event later than one hundred-twenty
(120) days before trial. A defendant upon whom such requests are served shall, in good faith,
identify any potential or intended expert witnesses, including the disclosures required by I.R.C.P.
Rule 26(b)(4)(A)(i) at the earliest opportunity, and in no event later than seventy-five (75) days
before trial.
Any party upon whom discovery is served who intends or reserves the right to call any
expert witness in rebuttal or surrebuttal shall, in good faith, identify such experts, including the
disclosures required by I.R.C.P. Rule 26(b)(4)(A)(i) at the earliest opportunity, and in no event
later than forty-two (42) days before trial. Any party upon whom discovery requests are served
seeking disclosure of lay witnesses shall, in good faith, disclose the identity of all such witnesses
at the earliest opportunity, and in no event later than forty-two (42) days before trial. Absent a
showing of good cause and a lack of unfair prejudice to any other party, any witness who has not
been timely disclosed will not be permitted to testify at trial.
10.

EXHIBITS AND EXHIBIT LISTS: When and to the extent required to respond

to interrogatories, requests for production or other discovery requests propounded by another
party, a party must identify and disclose any documentary, tangible or other exhibits that party
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intends or reserves the right to offer at trial. Absent a showing of good cause and a lack of unfair
prejudice to all other parties, any exhibit which has not been timely disclosed will be excluded.
Without regard to whether discovery concerning a party's exhibits has been propounded, not less
than seven (7) days prior to trial, each party shall: (A) lodge with the Clerk a completed exhibit
list in the form attached to this order (Exh. 1 attached) together with one complete, duplicate
marked set of that party's proposed exhibits for the Judge's use during trial; and (B) deliver to
counsel for each other party a copy of the completed exhibit list and duplicate copy of that
party's marked exhibits. The exhibit list and duplicate copies need not include exhibits which
will be offered solely for the purpose of impeachment. Unless otherwise ordered, the plaintiff
shall identify exhibits beginning with number "101," and the defendant shall utilize exhibits
beginning with number "201."
11.

.JURY INSTRUCTIONS: Jury instructions and verdict forms requested by a

party shall he prepared in conformity with I.R.C.P. 51 (a). and shall be tiled with the Clerk (with
copies to Chambers in Soda Springs, Idaho) at least seven (7) days before trial.

Requested

instructions not timely submitted may not be included in the court's preliminary or final charge.
Parties may submit additional or supplemental instructions to address unforeseen issues or
disputes arising during: trial.

12.

TRIAL BRIEFS: The Court encourages (but does not require) the submission of

trial briefs which address important substantive or evidentiary issues each party expects to arise
during trial. Any trial briefs shall be prepared, exchanged between the parties, and lodged with
the Clerk (with copies to Chambers in Soda Springs, Idaho) at least ten (10) days prior to trial.
13.

REQUEST TO VACATE TRIAL SETTING:

Any party requesting or

stipulating to vacate a trial setting must submit a specific written statement concerning the
reasons for the request, and must certify, in writing, that the request or stipulation has been
discussed with the parties represented by counsel. An order granting a request to vacate or
continue a trial setting may be conditioned upon terms (including orders that the requesting party
or attorney reimburse other parties or their attorneys for attorneys fees incurred for preparation
which must be repeated or expenses advanced in anticipation of the trial setting which cannot be
avoided or recovered). An order vacating or continuing a trial setting shall not serve to alter the
deadlines set forth in this order, and unless otherwise stipulated or ordered, the specific calendar
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dates associated with any deadlines shall be adjusted in reference to the new or amended trial
date.
14.

LODGING AT RESIDENT CHAMBERS:

"All" documents filed shall

include the Court on the Certificate of Mailing, with courtesy copies mailed or faxed to the
Court's chambers in Soda Springs, Idaho.

Address: 159 South Main, Soda Springs, ID

83276 Fax # (208) 547-2147.
15.

SANCTIONS FOR NON-COMPLIANCE: A failure to comply with this order

or the deadlines it imposes in a timely manner subject a non-compliant party and/or counsel to an
award of sanctions pursuant to I.R.C.P. 16(i) and/or other applicable rules, statutes or case
precedent.
16.

All meetings and/or hearings with the Court shall be scheduled in advance with

the Court's Clerk, Brandy Peck by calling 236-7379. No hearing shall be noticed without
contacting the Clerk.
Notice is hereby given, pursuant to I.R.C.P. 40(d)(I)(G), that an alternate judge may be
assigned to preside over the trial of this case, if the currently presiding judge is unavailable. The
list of potential alternative judges is: (1) Honorable David C. Nye; (2) Honorable Stephen S.
Dunn; (3) Honorable Robert C. Naftz; (4) Honorable Peter D. McDermott; (5) Honorable
William H. Woodland; (6) Honorable Don L. Harding.
IT IS SO ORDERED.

DATED: October 9th, 2011.

MITCHELL W. BROWN
District Judge
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CERTIFICATE OF-+tILING
The undersigned certifies that on the

II

~

day of October, 2011, she caused a

true and correct copy of the foregoing MINUTE ENTRY AND ORDER to be served upon the
following persons in the following manner:

o
o

PLAINTIFF ATTORNEY:
Aaron N. Thompson
PO Box 370
Pocatello ID 83204
(208) 234-2961

Faxed
Hand Delivered

~Mailed

o
o

DEFENDANT ATTORNEY:
Kevin J. Scanlan
Po Box 1271
Boise ID 83701
(208) 395-8585

Faxed
Hand Delivered

~Mailed

o

DEFENDANT ATTORNEY:
Javier L. Gabiola
PO Box 4229
Pocatello, ID 83205

Faxed

o Hand Delivered
r;::-'Mailed

D~
Deputy Clerk
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
)

EDGED IN STONE, INC.,
PLAINTIFF(S)
VS

)
)
)
)
)

Case No: CV-2010-0004923-0C

MINUTE ENTRY AND ORDER

)

CATERPILLAR, INC, AND PERKINS
ENGINES, INC.,

)
)
)

_ _ _ _ _ _ _ _ _DEFENDANT(S)

)

The above matter came before the Court on the 4th day of November, 2011 for hearing on
motions to dismiss. Plaintiff appeared by and through counsel, Bryan N. Henrie. Defendants
Caterpillar, Inc. and Perkins Engines, Inc. appeared by and through counsel, Bryan A. Nickels.
Defendant Northwest Power appeared by and through counsel, Reed W. Larsen. No court
reporter was available for this matter due to the retirement of the court reporter. Administrative
Order 11-01 was issued on January 5, 2011, wherein the application ofldaho Administrative Rule
27, as it applies to 1:1aving a certified court reporter attend all district court proceedings, shall be
suspended until further notice.
Hearing proceeded before the Court on the record. The Court heard argument from
counsel as to Defendant's motions to dismiss multiple counts of the complaint. By stipulation,
the Court GRANTED the motion to dismiss Counts II, III, and IV as those counts related to
Defendant Northwest Power Systems LLC. Following argument, the Court GRANTED
Defendants' Caterpillar and Perkins, motion to dismiss Plaintiffs claim for Breach of the
Implied Covenant of Good Faith and Fair Dealing and Plaintiffs first claim of Breach of
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Contract. The basis for the Court's decision was set forth in detail on the record. The Court
requested that Counsel for the respective defendants submit an appropriate form of Judgment for
Dismissal relative to those counts dismissed. Upon receipt and review of the same, the Court
will sign said judgments.
Further, the Court ordered Answers in this matter shall be filed by November 18, 2001.
IT IS SO ORDERED.

DATED: N0vember 8, 2011.

MITCHELL W. BROWN
District Judge
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CERTIFICATE OE ~ING
The undersigned certifies that on the

?:It

day of November, 2011, she caused

a true and correct copy of the foregoing MINUTE ENTRY AND ORDER to be served upon the
following persons in the following manner:
PLAINTIFF ATTORNEY:
Aaron N. Thompson
PO Box 370
Pocatello ID 83204
(208) 234-2961
DEFENDANT ATTORNEY:
Kevin J. Scanlan
Po Box 1271
Boise ID 83701
(208) 395-8585
DEFENDANT ATTORNEY:
Javier L. Gabiola
PO Box 4229
Pocatello, ID 83205

o
o

Faxed

o

Faxed

o

Hand Delivered

Hand Delivered

~ailed

)§JMailed

o
o

Faxed
Hand Delivered

~ Mailed
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Reed W. Larsen (3427)
COOPER & LARSEN, CHARTERED
151 North 3 rd Avenue, 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1145
Facsimile: (208) 235-1182
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
EDGED IN STONE, INC., an Idaho corporation, )
)
)
Plaintiff,
)
v.
)
)
CA TERPILLAR, INC., a Delaware corporation, )
PERKINS ENGINES, INC., a Maryland
)
corporation and wholly-owned subsidiary of
)
Caterpillar, Inc., and NORTHWEST POWER
)
)
SYSTEMS, LLC, an Idaho Limited Liability
Company,
)
)
)
Defendants.
)

Case No. CV-2010-4923-0C

JUDGMENT OF DISMISSAL

This matter came on for hearing and the Court having granted Defendant Northwest Power
systems, LLC's Motion for Dismissal,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Counts II, III, and IV are
dismissed with prejudice as against any and all claims against Defendant Northwest Power Systems,
LLC.

-,fA

DATED this

L day of November, 20ll.

~R.
MITCHELL W. BROWN
District Judge
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CLERK'S CERTIFICATE OF SERVICE

fS;

I HEREBY CERTIFY that on this
day of November, 2011, I served a conformed copy
of the above and foregoing document to the following person(s) as follows:
Reed W. Larsen
Cooper & Larsen, Chartered
P.O. Box 4229
Pocatello, ID 83205-4229
Bryan N. Henrie
May Rammell & Thompson
P.O. Box 370
Pocatello, ID 83204-0370
Kevin 1. Scanlan
Bryan A. Nickels
Hall, Farley, Oberrecht & Blanton, PA
P.O. Box 1271
Boise, ID 83701
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KEVIN J. SCANLAN
ISB #5521; kjs@hallfarley.com

BRYAN A. NICKELS
ISB #6432; ban@hallfarley.com

HALL, FARLEY, OBERRECHT & BLANTON, P.A.
702 West Idaho, Suite 700
Post Office Box 1271
Boise, Idaho 83701
Telephone:
(208) 395-8500
Facsimile:
(208) 395-8585
STEVEN D. DI SAIA (pro hac vice pending)
BAR NO. 158119; steven.disaia@sdma.com

DANIEL W. BIR (pro hac vice pending)
Bar No. 227918; daniel.bir@sdma.com

SEDGWICK LLP
801 South Figueroa Street, 19th Floor
Los Angeles, CA 90017-5556
Telephone:
(213) 426-6900
Facsimile:
(213) 426-6921
W:\4\4-675.1 \Pleadings\Dismiss-Amended Complaint-Judgment doc

Attorneys for Defendants Caterpillar, Inc. and Perkins Engines, Inc.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
EDGED IN STONE, INC., an Idaho
corporation,

Case No. CV-2010-4923-0C

Plaintiff,

JUDGMENT OF DISMISSAL

vs.

CATERPILLAR, INC., a Delaware
Corporation, PERKINS ENGINES, INC., a
Maryland Corporation and wholly-owned
subsidiary of Caterpillar, Inc., and
NORTHWEST POWER SYSTEMS, LLC, an
Idaho Limited Liability Company,
Defendants.
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:HE;J W. BRO'f1N

District JQdge
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CLERK'S CER{}ICATE OF SERVICE

1_

I HEREBY CERTIFY that on the __ day of November, 2011, I caused to be served a
true copy of the foregoing document, by the method indicated below, and addressed to each of
the following:
Aaron N. Thompson
Bryan N. Henrie
MA Y, RAMMELL & THOMPSON, CHTD.
216 W. Whitman
P.O. Box 370
Pocatello, ID 83204-0370
Telephone: (208) 233-0132
Facsimile: (208) 234-2961
Reed W. Larsen
COOPER & LARSEN, CHTD.
151 North 3rd Avenue, 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1145
Facsimile: (208) 235-1182
Counsel for Defendant Northwest Power
Kevin 1. Scanlan
Bryan A. Nickels
HALL, FARLEY, OBERRECHT &
BLANTON, P.A.
P.O. Box 1271
Boise, ID 83701-1271
Telephone: (208) 395-8500
Facsimile: (208) 395-8585
Counsel for Caterpillar, Inc. and Perkins
Engines, Inc.

o
o
o
o
o

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy
Email

o
o
o
o
o

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy
Email

o

o
o
o
o

Clerk
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U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy
Email

I!

/ 113

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
t~} ~~f-:' f

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
EDGED IN STONE, INC., an Idaho
corporation,

P;l'~~""'..
,,;t;J;

i ~ I

(.. *

l!_

Case No. CV-2010-4923-0C

Plaintiff,

ORDER AUTHORIZING LIMITED
ADMISSION OF NON-RESIDENT
ATTORNEY DANIEL W. BIR TO
PRACTICE PRO HAC VICE

vs.
CATERPILLAR, INC., a Delaware
Corporation, PERKINS ENGINES, INC., a
Maryland Corporation and wholly-owned
subsidiary of Caterpillar, Inc., and
NORTHWEST POWER SYSTEMS, LLC, an
Idaho Limited Liability Company,
Defendants.

Defendants Caterpillar, Inc. and Perkins Engines, Inc.' s Motion for Limited Admission of
Non-Resident Attorney Daniel W. Bir to Practice Pro Hac Vice having come before the Court in
the above-referenced matter, and good cause appearing therefore;
IT IS HEREBY ORDERED AND THIS DOES ORDER, that Daniel W. Bir of the law
firm of Sedgwick LLP, 801 South Figueroa Street, 19th Floor, Los Angeles, CA 90017-5556, is
admitted to practice before this Court,pro hac vice, for purposes of this case only.

DATED thisLBiiy of

Nt> V ern be ('

,2011

SIXTH JUDICIAL DISTRICT COURT

~:lmTY~~~

~

W. Brown, District Judge
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OF SERVICE
I HEREBY CERTIFY that on the
day of November, 2011, I caused to be served a
true copy of the foregoing document, by the method indicated below, and addressed to each of
the following:

~.s. Mail, Postage Prepaid

Aaron N. Thompson
Bryan N. Henrie
MA Y, RAMMELL & THOMPSON, CHTD.
216 W. Whitman
PO Box 370
Pocatello, ID 83204-0370
Telephone: 208-233-0132
Facsimile: 208-234-2961

Q

o
o
o

Overnight Mail
Telecopy
Email

ID

Reed W. Larsen
COOPER & LARSEN, CHTD.
151 North 3 rd Ave., 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1145
Facsimile: (208) 235-1182
Counsel for Defendant Northwest Power
Kevin J. Scanlan
Bryan A. Nickels
OBERRECHT
HALL,
FARLEY,
BLANTON,PA
702 W. Idaho Street, Suite 700
P.O. Box 1271
Boise, ID 83701-1271
Telephone: (208) 395-8500
Facsimile: (208) 395-8585
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o
o
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and Delivered
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL

.: b

r:i}: ,

DISTRICT'OF~ TH~
',)"

.':,

. i

'. (

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
EDGED IN STONE, INC., an Idaho
corporation,

Case No. CV-2010-4923-0C

Plaintiff,

ORDER AUTHORIZING LIMITED
ADMISSION OF NON-RESIDENT
ATTORNEY STEVEN DI SAIA TO
PRACTICE PRO HAC VICE

vs.
CATERPILLAR, INC., a Delaware
Corporation, PERKINS ENGINES, INC., a
Maryland Corporation and wholly-owned
subsidiary of Caterpillar, Inc., and
NORTHWEST POWER SYSTEMS, LLC, an
Idaho Limited Liability Company,
Defendants.

Defendants Caterpillar, Inc. and Perkins Engines, Inc.' s Motion for Limited Admission of
Non-Resident Attorney Steven Di Saia to Practice Pro Hac Vice having come before the Court in
the above-referenced matter, and good cause appearing therefore;
IT IS HEREBY ORDERED AND THIS DOES ORDER, that Steven Di Saia of the law
firm of Sedgwick LLP, 801 South Figueroa Street, 19th Floor, Los Angeles, CA 90017-5556, is
admitted to practice before this Court, pro hac vice, for purposes of this case only.
DATED this @.Y of

,4love,du L

,2011

SIXTH JUDICIAL DISTRICT COURT
COUNTY OF BANNOCK

B~~

Mitchell W. Brown, District Judge
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I HEREBY CERTIFY that on the
day of November, 2011, I caused to be served a
true copy of the foregoing document, by the method indicated below, and addressed to each of
the following:
Aaron N. Thompson
Bryan N. Henrie
MA Y, RAMMELL & THOMPSON, CHTD.
216 W. Whitman
PO Box 370
Pocatello, ID 83204-0370
Telephone: 208-233-0132
Facsimile: 208-234-2961
Reed W. Larsen
COOPER & LARSEN, CHTD.
151 North 3rd Ave., 2 nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1145
Facsimile: (208) 235-1182
Counsel for Defendant Northwest Power
Kevin J. Scanlan
Bryan A. Nickels
OBERRECHT
HALL,
FARLEY,
BLANTON, PA
702 W. Idaho Street, Suite 700
P.O. Box 1271
Boise, ID 83701-1271
Telephone: (208) 395-8500
Facsimile: (208) 395-8585

~. Mail, Postage Prepaid

(~ ~and Delivered
I

0

o

o

Overnight Mail
Telecopy
Email

;m
o
o
o
o

.s. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy
Email

~s. Mail, Postage Prepaid

t: 0H
&

~:md Delivered

o
o

Overnight Mail
Telecopy
Email
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KEVIN 1. SCANLAN
ISB #5521; kjs@hallfarley.com

BRYAN A. NICKELS
ISB #6432; ban@hallfarley.com

HALL, FARLEY, OBERRECHT & BLANTON, P.A.
702 West Idaho, Suite 700
Post Office Box 1271
Boise, Idaho 83701
Telephone:
(208) 395-8500
Facsimile:
(208) 395-8585
STEVEN D. DI SAIA (pro hac vice pending)
BAR NO. 158119; steven.disaia@sdma.com

DANIEL W. BIR (pro hac vice pending)
Bar No. 227918; daniel.bir@sdma.com

SEDGWICK LLP
801 South Figueroa Street, 19th Floor
Los Angeles, CA 90017-5556
Telephone:
(213) 426-6900
Facsimile:
(213) 426-6921
W:\4\4-67S.1 \Amended Complaint-Answer.doc

Attorneys for Defendants Caterpillar, Inc. and Perkins Engines, Inc.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
EDGED IN STONE, INC., an Idaho
corporation,
Plaintiff,
vs.

Case No. CV -20 1O-4923-0C
ANSWER TO AMENDED
COMPLAINT AND DEMAND FOR
JURY TRIAL

CA TERPILLAR, INC., a Delaware
Corporation, PERKINS ENGINES, INC., a
Maryland Corporation and wholly-owned
subsidiary of Caterpillar, Inc., and
NORTHWEST POWER SYSTEMS, LLC, an
Idaho Limited Liability Company,
Defendants.

,IlJ

~~

ANSWER TO AMENDED COMPLAINT AND DEM~2m FOR JURY TRIAL - 1

COME NOW Defendants Caterpillar, Inc. ("Caterpillar") and Perkins Engines, Inc.
("Perkins"), by and through their counsel of record, and in Answer to Plaintiff s Amended
Complaint and Demand for Jury Trial ("Amended Complaint") on file herein, admit, deny, and
allege as follows:
FIRST DEFENSE

Each and every allegation of the Amended Complaint fails to state a claim for relief
against Defendants Caterpillar and Perkins.
SECOND DEFENSE
Each and every allegation contained in the Amended Complaint, and each and every
cause of action and prayer for relief, is denied unless specifically admitted in this defense.
I. GENERAL

1.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 1 of the Amended Complaint
and therefore deny those allegations and plaintiffs characterizations.
2.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 2 of the Amended Complaint
and therefore deny those allegations and plaintiffs characterizations.
3.

Defendants Caterpillar and Perkins admit the allegations contained in Paragraph 3

of the Amended Complaint.
4.

Defendants Caterpillar and Perkins admit the allegations contained in Paragraph 4

of the Amended Complaint.
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5.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 5 of the Amended Complaint
and therefore deny those allegations and plaintiff s characterizations.
6.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 6 of the Amended Complaint
and therefore deny those allegations and plaintiff s characterizations.
7.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 7 of the Amended Complaint
and therefore deny those allegations and plaintiff s characterizations.
8.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 8 of the Amended Complaint
and therefore deny those allegations and Plaintiff s characterizations.
9.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 9 of the Amended Complaint
and therefore deny those allegations and Plaintiff s characterizations.
10.

With respect to the allegations contained in Paragraph 10 of the Amended

Complaint, Defendants Caterpillar and Perkins admit only that skid loaders are small, rigidframed, engine-powered machines with lift arms. Defendants Caterpillar and Perkins are without
sufficient knowledge or information to admit or deny the additional allegations contained in
Paragraph 9 of the Amended Complaint and therefore deny those allegations and Plaintiff s
characterizations.
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11.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 11 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
12.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 12 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
13.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 13 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
14.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 14 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
15.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 15 of the Amended
Complaint and therefore deny those allegations and Plaintiffs characterizations.
16.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 16 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
17.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 17 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
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18.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 18 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
19.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 19 of the Amended
Complaint and therefore deny those allegations and Plaintiff's characterizations.
20.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 20 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations, and further
assert that the referenced warranty speaks for itself.
21.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 21 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations, and further
assert that the referenced warranty speaks for itself.
22.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 22 of the Amended
Complaint and therefore deny those allegations and Plaintiff's characterizations.
23.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 23 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
24.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 24 of the Amended
Complaint and therefore deny those allegations and Plaintiffs characterizations.
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25.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 25 of the Amended
Complaint and therefore deny those allegations and Plaintiffs characterizations.
26.

With respect to the allegations contained in Paragraph 26 of the Amended

Complaint, Defendants Caterpillar and Perkins admit only that Northwest Power Systems is an
authorized service facility for Perkins. Defendants Caterpillar and Perkins are without sufficient
knowledge or information to admit or deny the additional allegations contained in Paragraph 25
of the Amended Complaint and therefore deny those allegations and Plaintiff s characterizations.
27.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 27 of the Amended
Complaint and therefore deny those allegations and Plaintiffs characterizations.
28.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 28 of the Amended
Complaint and therefore deny those allegations and Plaintiffs characterizations.
29.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 29 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
30.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 30 of the Amended
Complaint and therefore deny those allegations and Plaintiffs characterizations.
31.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 31 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
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32.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 32 of the Amended
Complaint and therefore deny those allegations and Plaintiffs characterizations.
33.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 33 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
34.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 34 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
35.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 35 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
36.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 36 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
37.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiffs

characterizations, contained in Paragraph 37 of the Amended Complaint based upon insufficient
knowledge or information to admit or deny such allegations and/or their belief that such
allegations are untrue.
38.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 38 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
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39.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 39 of the Amended
Complaint and therefore deny those allegations and Plaintiffs characterizations.
40.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 40 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
41.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 41 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
42.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 42 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
43.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 43 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
44.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 39 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
45.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 45 of the Amended
Complaint and therefore deny those allegations and Plaintiff s characterizations.
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46.

Defendants Caterpillar and Perkins are without sufficient knowledge or

information to admit or deny the allegations contained in Paragraph 46 of the Amended
Complaint and therefore deny those allegations and Plaintiffs characterizations.
47.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiffs

characterizations, contained in Paragraph 47 of the Amended Complaint based upon insufficient
knowledge or information to admit or deny such allegations and/or their belief that such
allegations are untrue.
48.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiffs

characterizations, contained in Paragraph 48 of the Amended Complaint based upon insufficient
knowledge or information to admit or deny such allegations and/or their belief that such
allegations are untrue.
49.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiffs

characterizations, contained in Paragraph 49 of the Amended Complaint.
50.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiff s

characterizations, contained in the first Paragraph 50 of the Amended Complaint.
II. BREACH OF WARRANTY
51.

Defendants Caterpillar and Perkins incorporate by reference all of their responses

set forth in Paragraphs 1 through 50 above as though fully set forth herein.
52.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiffs

characterizations, contained in the Paragraph 51 of the Amended Complaint.
53.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiffs

characterizations, contained in Paragraph 52 of the Amended Complaint.
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54.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiffs

characterizations, contained in Paragraph 53 of the Amended Complaint.
55.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiff s

characterizations, contained in Paragraph 54 of the Amended Complaint.
56.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiff s

characterizations, contained in Paragraph 55 of the Amended Complaint.
57.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiffs

characterizations, contained in Paragraph 56 of the Amended Complaint.
III. BREACH OF CONTRACT
58.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiffs

characterizations, contained in Paragraphs 57 to 60 of the Amended Complaint, as such claim
has been dismissed by the Court.
IV. BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING
59.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiffs

characterizations, contained in Paragraphs 61 to 65 of the Amended Complaint, as such claim
has been dismissed by the Court.
V. BREACH OF CONTRACT
60.

Defendants Caterpillar and Perkins incorporate by reference all of their responses

set forth in Paragraphs 1 through 59 above as though fully set forth herein.
61.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiff s

characterizations, contained in Paragraph 67 of the Amended Complaint.
62.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiffs

characterizations, contained in Paragraph 68 of the Amended Complaint.
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63.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiff s

characterizations, contained in Paragraph 69 of the Amended Complaint.
VI. NEGLIGENCE
64.

Defendants Caterpillar and Perkins incorporate by reference all of their responses

set forth in Paragraphs 1 through 63 above as though fully set forth herein.
65.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiffs

characterizations, contained in Paragraph 71 of the Amended Complaint.
66.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiff s

characterizations, contained in Paragraph 72 of the Amended Complaint.
67.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiff s

characterizations, contained in Paragraph 73 of the Amended Complaint.
VII. UNJUST ENRICHMENT
68.

Defendants Caterpillar and Perkins incorporate by reference all of their responses

set forth in Paragraphs I through 67 above as though fully set forth herein.
69.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiffs

characterizations, contained in Paragraph 75 of the Amended Complaint.
70.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiffs

characterizations, contained in Paragraph 76 of the Amended Complaint.
71.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiff s

characterizations, contained in Paragraph 77 of the Amended Complaint.
VIII. DAMAGES
72.

Defendants Caterpillar and Perkins incorporate by reference all of their responses

set forth in Paragraphs 1 through 71 above as though fully set forth herein.
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73.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiff s

characterizations, contained in Paragraph 79 of the Amended Complaint.
74.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiffs

characterizations, contained in Paragraph 80 of the Amended Complaint.
75.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiffs

characterizations, contained in Paragraph 81 of the Amended Complaint.
IX. ATTORNEY FEES
76.

Defendants Caterpillar and Perkins incorporate by reference all of their responses

set forth in Paragraphs 1 through 75 above as though fully set forth herein.
77.

Defendants Caterpillar and Perkins deny the allegations, including Plaintiff s

characterizations, contained in Paragraph 83 of the Amended Complaint.
PRAYER
78.

With respect to plaintiffs Prayer, Defendants Caterpillar and Perkins deny that

Plaintiff is entitled to any such relief.
THIRD AFFIRMATIVE DEFENSE
Defendants Caterpillar and Perkins were not the manufacturer of the product(s) at issue.
FOURTH AFFIRMATIVE DEFENSE
Plaintiffs damages, if any, were not proximately caused by the actions of Defendants
Caterpillar and Perkins.
FIFTH AFFIRMATIVE DEFENSE
Plaintiffs damages, if any, were not proximately caused by Defendants Caterpillar and
Perkins' conduct, but were the proximate result of an intervening cause or circumstance which
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Defendants Caterpillar and Perkins could not have reasonably foreseen and for which Defendants
Caterpillar and Perkins are not responsible.
SIXTH AFFIRMATIVE DEFENSE
Plaintiffs injuries, if any, were a result of plaintiffs failure to observe an obvious
defective condition in the allegedly defective product(s).
SEVENTH AFFIRMATIVE DEFENSE
Plaintiff s injuries and/or damages, if any, are the result of the condition of the allegedly
defective product(s) that was known to Plaintiff before such alleged injuries occurred. Plaintiff
voluntarily used the alleged defective product(s) with such knowledge and assumed the risk of
harm associated with the product(s).
EIGHTH AFFIRMATIVE DEFENSE
Plaintiffs injuries, if any, were proximately caused by the misuse of the product(s) by
Plaintiff and/or another person, entity, or party other than Defendants Caterpillar and Perkins.
NINTH AFFIRMATIVE DEFENSE
Plaintiffs injuries, if any, were proximately caused by the alteration or modification of
the product(s) by Plaintiff and/or another person, entity, or party other than Defendants
Caterpillar and Perkins.
TENTH AFFIRMATIVE DEFENSE
If in fact the engine at issue in this case is an engine manufactured by Defendants
Caterpillar and/or Perkins, such engine was not defective.
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ELEVENTH AFFIRMATIVE DEFENSE
At all times relevant hereto, the product(s) which is the subject of Plaintiffs Amended
Complaint conformed to applicable standards or state of the art, thereby barring Plaintiff s
recovery.
TWELFTH AFFIRMATIVE DEFENSE
Plaintiffs claims are barred, in whole or in part, because the product(s) at issue, at all
times relevant hereto, complied with all applicable laws and regulations to which such product(s)
was in any way subject.
THIRTEENTH AFFIRMATIVE DEFENSE
Plaintiffs injuries and/or damages, if any, were proximately caused by an allegedly
defective product(s) that is no longer in existence or is in an unascertainable location.
Defendants Caterpillar and Perkins rely upon the defense of spoliation pf evidence by Plaintiff or
by a person or entity other than defendants Caterpillar and Perkins, which as a consequence,
prohibits Plaintiff from sustaining their burden of proof, and/or prohibits Defendants Caterpillar
and Perkins from preparing their defense.
FOURTEENTH AFFIRMATIVE DEFENSE
Plaintiff has failed to take reasonable steps to mitigate its damages, if any.
FIFTEENTH AFFIRMATIVE DEFENSE
Plaintiffs claim against Defendants Caterpillar and Perkins is barred by the doctrines of
waiver, estoppel, andlor laches.
SIXTEENTH AFFIRM ATIVE DEFENSE
Defendants Caterpillar and Perkins allege that there is no privity of contract nor any other
type of privity between Plaintiff and Defendants Caterpillar and/or Perkins.
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SEVENTEENTH AFFIRMATIVE DEFENSE

Plaintiff s warranty claims are limited by any applicable express warranties,
disclaimer(s), and limitations of remedies.
EIGHTEENTH AFFIRMATIVE DEFENSE

Defendants Caterpillar and Perkins allege that if an express warranty was formed, said
express warranty was in lieu of any other warranties, expressed or implied, including any
warranty of merchantability or fitness for a particular purpose.
NINETEENTH AFFIRMATIVE DEFENSE

Defendants Caterpillar and Perkins allege that the terms of the subject agreement between
the parties limits the Plaintiffs recovery and excludes recovery for alleged loss of time,
inconvenience, commercial loss, consequential and incidental damages. Defendants Caterpillar
and Perkins further allege that a consequential damages disclaimer provided by Defendants
Caterpillar and Perkins is not unconscionable.
TWENTIETH AFFIRMATIVE DEFENSE

Defendants Caterpillar and Perkins allege that if it should be found that they failed to
perform the obligations described in the Amended Complaint, which supposition is not intended,
but merely stated for the purposes of this affirmative defense, that such failure resulted from
Plaintiffs failure to properly perform their obligations as required by the terms of the agreement
and/or of the express warranty, and that performance on Plaintiffs part of this obligation was a
condition precedent to the performance of Defendants Caterpillar and Perkins' obligations,
precluding any right or theory of recovery.
TWENTY-FIRST AFFIRMATIVE DEFENSE

Defendants Caterpillar and Perkins allege that any defect or nonconformity of which the
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Plaintiff complains in this matter was caused by the damage, not resulting from defect or
malfunction, while in the possession of the Plaintiff, or unreasonable use by the Plaintiff
following sale and delivery thereof, including failure to provide reasonable and necessary
maintenance.
TWENTY-SECOND AFFIRMATIVE DEFENSE
No notice of any alleged breach of warranty, whether express or implied, was timely
given by Plaintiff, or any other person or party, to Defendants Caterpillar and Perkins, and thus
Plaintiff s action is barred as against this answering defendant.

TWENTY-THIRD AFFIRMATIVE DEFENSE
Defendants Caterpillar and Perkins allege that the Amended Complaint and each claim
alleged therein is barred by the applicable statute of limitations, including, but not limited to,
Idaho Code § 6-1403 and/or § 5-219.
TWENTY-FOURTH DEFENSE
Plaintiff s claims for noneconomic damages, if any, are limited by Idaho Code § 6-1603
and -1604.
TWENTY-FIFTH DEFENSE
Recovery is barred because no act or omission on the part of Defendants Caterpillar and
Perkins caused or contributed to plaintiffs damages, if any.
TWENTY-SIXTH DEFENSE
The acts or omissions of the plaintiff or persons or entities other than Defendants
Caterpillar and Perkins constitute comparative negligence, which bars or reduces plaintiff s
recovery against Defendants Caterpillar and Perkins, if any, pursuant to Chapter 8, Title 6 of the
Idaho Code and other applicable law.
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TWENTY-SEVENTH DEFENSE
Any negligence, if any, on part of Defendants Caterpillar and Perkins was not the
proximate cause of plaintiff s alleged damages.
TWENTY-EIGHTH DEFENSE
The damages alleged to have been suffered by plaintiff, if any, were caused by
superseding and/or intervening causes for which Defendants Caterpillar and Perkins are not
responsible.
TWENTY -NINTH DEFENSE
Plaintiff consented to and/or ratified all of the actions allegedly taken by Defendants
Caterpillar and Perkins
THIRTIETH DEFENSE
Plaintiffs claims are barred, in whole or in part, by the doctrines of waiver and/or
estoppel.
THIRTY-FIRST DEFENSE
Plaintiff s claims are barred, in whole or in part, by the economic loss doctrine.
THIRTY-SECOND DEFENSE
Defendants Caterpillar and Perkins did not owe any duty to plaintiff, nor assumed any
duty not owed to plaintiff.
RESERVATION OF DEFENSES
As Defendants Caterpillar and Perkins have not had the opportunity to conduct discovery
in this matter, Defendants Caterpillar and Perkins, by failing to raise any affirmative defense, do
not intend to waive any such defense and Defendants Caterpillar and Perkins specifically reserve
the right to amend their answer to include additional affirmative defenses.
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REQUEST FOR ATTORNEY FEES
In order to defend this action, Defendants Caterpillar and Perkins have been required to
retain the services of Hall, Farley, Oberrecht & Blanton, P.A., and is entitled to recover their
attorney fees and costs incurred herein, pursuant to Idaho Code §§ 12-120, 12-121, 12-123,
Idaho Rule of Civil Procedure 54, and any other applicable statute, rule, or regulation.
DEMAND FOR JURY TRIAL
Pursuant to the provisions of Rule 38(b) of the Idaho Rules of Civil Procedure,
Defendants Caterpillar and Perkins hereby demand trial by jury as to all issues so triable in this
matter, by a jury of not less than twelve (12) persons.
WHEREFORE, Defendants Caterpillar and Perkins pray for judgment as follows:

1.

That the Amended Complaint and Demand for Jury Trial be dismissed with

prejudice and that Plaintiff take nothing thereby;

2.

For jUdgment against the Plaintiff for Defendants Caterpillar and Perkins' costs

and attorney fees incurred in the defense of this matter; and
3.

For such other and further relief as this Court may deem just and proper under the

circumstances.
DATED this

~ day of November, 2011.
HALL, FARLEY, OBERRECHT &
BLANTON, P.A.

Firm
s Caterpillar, Inc. and
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the l't~ day of November, 2011, I caused to be served a
true copy of the foregoing document, by the method indicated below, and addressed to each of
the following:
Aaron N. Thompson
Bryan N. Henrie
MA Y, RAMMELL & THOMPSON, CHTD.
216 W. Whitman
P.O. Box 370
Pocatello, ID 83204-0370
Telephone: 208-233-0132
Facsimile: 208-234-2961

o
o
o

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
~ Telecopy
Email

o
o

Reed W. Larsen
COOPER & LARSEN, CHTD.
151 North 3rd Avenue, 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1145
Facsimile: (208) 235-1182
Counsel for Defendant Northwest Power

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
~ Telecopy
Email

o

Honorable Mitchell W. Brown
159 South Main
Soda Springs, ID 83276
Facsimile: (208) 547-2147

o U.S. Mail, Postage Prepaid
o Hand Delivered
o Overnight Mail
~ Telecopy
o .Email
_._---......,'",""-,

o
o

:::.:----
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KEVIN J. SCANLAN
ISB #5521; kjs@dukescanlan.com

BRYAN A. NICKELS
ISB #6432; ban@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 W. River Street, Ste. 300
Post Office Box 7387
Boise, Idaho 83707
Telephone:
(208) 342-3310
Facsimile:
(208) 342-3299
STEVEN D. DI SAIA (pro hac vice)
Bar No. 158119; steven.disaia@sdma.com

DANIEL W. BIR (pro hac vice)
Bar No. 227918; daniel.bir@sdma.com

SEDGWICK LLP
801 South Figueroa Street, 19th Floor
Los Angeles, CA 90017-5556
Telephone:
(213) 426-6900
Facsimile:
(213) 426-6921
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Attorneys for Defendants Caterpillar Inc. and Perkins Engines, Inc.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
EDGED IN STONE, INC., an Idaho
corporation,

Case No. CV-201O-4923-0C

STIPULATION FOR DISMISSAL
WITH PREJUDICE OF
CATERPILLAR INC.

Plaintiff,
vs.
CATERPILLAR INC., a Delaware
Corporation, PERKINS ENGINES, INC., a
Maryland Corporation and wholly-owned
subsidiary of Caterpillar Inc., and
NORTHWEST POWER SYSTEMS, LLC, an
Idaho Limited Liability Company,
Defendants.

STIPULATION FOR DISMISSAL WITH PREJUDICF, OF CATERPILLAR INC. - 1
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COME NOW Plaintiff Edged in Stone, Inc., defendant CATERPILLAR INC., defendant
PERKINS ENGINES, INC., and defendant NORTHWEST POWER SYSTEMS, LLC, by and
through their respective undersigned counsel. pursuant to Rule 41 of the Idaho Rules of Civil
Procedure, and hereby stipulate and agree to the voluntary dismissal of CATERPILLAR INC.,
with prejudice and without costs or attorney's fees awarded to any party.
DATED this

L.~ay of April, 2012.

MAY, RAMMELL & THOMPSON, CHTD.

By

~.
.

AarO ~pson

Bryan . Henrie
Counsel for Plaintiff

DATED this

day of

~, 2012.

DATED this _ _ day of April, 2012.
COOPER & LARSEN, CHTD.

By "
Reed W. Larsen
Counsel for Defendant NPS

STIPULATION FOR DISMISSAL WITH PREJUDICE OF CATERPILLAR INC. - 2
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COME NOW Plaintiff Edged in Stone, Inc., defendant CATERPILLAR INC., defendant
PERKINS ENGINES, INC., and defendant NORTHWEST POWER SYSTEMS, LLC, by and
through their respective undersigned counsel, pursuant to Rule 41 of the Idaho Rules of Civil
Procedure, and hereby stipulate and agree to the voluntary dismissal of CATERPILLAR INC.,
with prejudice and without costs or attorney's fees awarded to any party.
DATED this _ _ day of April, 2012.
MAY, RAMMELL & THOMPSON, CHTD.

By____________________________
Aaron N. Thompson
Bryan N. Henrie
Counsel for Plaintiff
DATED this _ _ day of April, 2012.
DUKE SCANLAN & HALL, PLLC

Bryan A. Nickels
Counsel for Defendants Caterpillar and Perkins

DATED this v), ct day of April, 2012.
COOPER & LARSEN, CHTD.
-'~

,,--~......

--

---~

~~rfZ
Counsel for Defendant NPS
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KEVIN J. SCANLAN
ISB #5521; kjs@dukescanlan.com

BRYAN A. NICKELS
ISB #6432; ban@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 W. River Street, Ste. 300
Post Office Box 7387
Boise, Idaho 83707
Telephone:
(208) 342-3310
Facsimile:
(208) 342-3299
STEVEN D. DI SAIA (pro hac vice)
Bar No. 158119; steven.disaia@sdma.com

DANIEL W. BIR (pro hac vice)
Bar No. 227918; daniel.bir@sdma.com

SEDGWICK LLP
801 South Figueroa Street, 19th Floor
Los Angeles, CA 90017-5556
Telephone:
(213) 426-6900
Facsimile:
(213) 426-6921
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Attorneys for Defendants Caterpillar Inc. and Perkins Engines, Inc.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
EDGED IN STONE, INC., an Idaho
corporation,

Case No. CV-2010-4923-0C

Plaintiff,

ORDER RE: STIPULATION FOR
DISMISSAL WITH PREJUDICE OF
CATERPILLAR INC.

vs.
CATERPILLAR INC., a Delaware
Corporation, PERKINS ENGINES, INC., a
Maryland Corporation and wholly-owned
subsidiary of Caterpillar Inc., and
NORTHWEST POWER SYSTEMS, LLC, an
Idaho Limited Liability Company,
Defendants.

ORDER RE: STIPULATION FOR DISMISSAL WITH PREJUDICE OF CATERPILLAR INC. - 1

94

atturney fees.

DATBO

thise

day ofMay* 2m2.
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CLERK'S CERTIFICATE OF SERVICE

I

I HEREBY CERTIFY that on the
day of May, 2012, I caused to be served a true
copy of the foregoing document, by the ~ indicated below, and addressed to each of the
following:
Aaron N. Thompson
Bryan N. Henrie
MAY, RAMMELL & THOMPSON, CHTD.
216 W. Whitman
P.O. Box 370
Pocatello, ID 83204-0370
Telephone: 208-233-0132
Facsimile: 208-234-2961
Counsel for Plaintiff

D

U.S. Mail, Postage Prepaid

Reed W. Larsen
COOPER & LARSEN, CHTD.
151 North 3rd Avenue, 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1145
Facsimile: (208) 235-1182
Counsel for Defendant Northwest Power

D

U.S. Mail, Postage Prepaid

Kevin J. Scanlan
Duke Scanlan & Hall
PO Box 7387
Boise ID 83707
Telephone:
(208) 342-3310
Facsimile:
(208) 342-3299
Counsel for Defendants Caterpillar
and Perkins

D

U.S. Mail, Postage Prepaid

/
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Reed W. Larsen (3427)
COOPER & LARSEN, CHARTERED
151 North 3,d Avenue, 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1145
Facsimile: (208) 235-1182

:~ }"~
"''''''''

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
EDGED IN STONE, INC., an Idaho corporation, )

Case No. CV-2010-4923-0C

)
)

Plaintiff,

)
)

v.

CATERPILLAR, INC., a Delaware corporation,
PERKINS ENGINES, INC., a Maryland
corporation and wholly-owned subsidiary of
Caterpillar, Inc., and NORTHWEST POWER
SYSTEMS, LLC, an Idaho Limited Liability
Company,
Defendants.

STATE OF IDAHO
County of Bannock

)
)
)

)
)
)
)

AFFIDAVIT OF REED W. LARSEN
IN SUPPORT OF DEFENDANT
NORTHWEST POWER SYSTEMS,
LLC'S MOTION FOR SUMMARY
JUDGMENT

)
)

)
: ss.
)

REED W. LARSEN, being first duly sworn upon oath, deposes and states as follows:
1.

I am the attorney representing Defendant Northwest Power Systems, LLC in this

matter and make this Affidavit upon my own personal knowledge and information.
2.

Attached hereto as Exhibit A is a copy of the transcript of the deposition of Scott

Webb;

AFFIDAVIT OF REED

W. LARSEN IN SUPPORT OF DEFENDANT NORTHWEST POWER SYSTEMS, LLC's MOTlOi'! FOR

SUMMARY JUDGMENT -PAGE 1

97

3.

Attached hereto as Exhibit B is a copy of the transcript of the deposition of Preston

George; and
4.

Attached hereto as Exhibit C is a copy of the transcript of the deposition of Mark

Adams.
FURTHER SAlTH AFFIANT NAUGHT.
DATED this

day of July, 2012.
COOPER & LARSEN, CHARTERED

N~~IDAHO

Residing at Pocatello
My Commission Expires: ,,-c..(-f 5"

AFFIDAVIT OF REED

W. LARSEN IN SUPPORT OF DEFENDANT NORTHWEST POWER SYSTEMS, LLC's MOTION

FOR SUMMARY JUDGMENT -PAGE 2

98

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this .~-. day of July, 2012, I served a true and correct copy
of the above and foregoing document to the following person(s) as follows:
[]/
[]
[]
[]

Bryan N. Henrie
May Rammell & Thompson
P.O. Box 370
Pocatello, ID 83204-0370

U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Facsimile 1234-2961

[.]~ U.S. Mail/Postage Prepaid
Hand Delivery
r]
Overnight Mail
[]
Facsimile 1 342-3299

Kevin 1. Scanlan
Bryan A. Nickels
Duke Scanlan & Hall, PLLC
P.O. Box 7387
Boise, 10 83707

[]

[1

Honorable Mitchell W. Brown
159 South Main
Soda Springs, 10 83276

.---u.s. Mail/Postage Prepaid

[]
[]
[]

,{ r

Steven D. Di Saia
Daniel W. Bir
Sedgwick LLP
801 South Figueroa Street, 19th Floor
Los Angeles, CA 90017-5556

AFFIDAVIT OF REED

---

[]
[]
[]

Hand Delivery
Overnight Mail
Facsimile 1 547-2147

._---U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Facsimile / 213-426-6921

W. LARSEN IN SUPPORT OF DEFENDANT NORTHWEST POWER SYSTEMS, LLC's MOTION
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

EDGED IN STONE, INC., an Idaho
corporation,
Case No.
CV-2010-4923-0C

Plaintiff,
vs.

CATERPILLAR, INC., a Delaware
corporation, PERKINS ENGINES, INC.,
a Maryland corporation and
wholly-owned subsidiary of
Caterpillar, Inc., and NORTHWEST
POWER SYSTEMS, LLC, an Id~ho
Limited Liability Company,
Defendants.

DEPOSITION OF SCOTT WEBB

Thursday, April 5, 2012, 9:30 a.m.
Pocatello, Idaho
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SHEET 1
PAGE 1
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

=
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PAGE 3
E X A MIN A T ION

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
SCOTT WEBB
EDGED IN STONE, INC., an Idaho
corporation,
Plaintiff,

BY
BY
BY
BY

)
)

) Case No.
) CV-20l0-4923-0C

MR.
MR.
MR.
MR.

Page

LARSEN.................................
BIR....................................
HENRIE.................................
LARSEN.................................

4

20
30
42

)
)
)

VS.

CATERPILLAR, INC., a Delaware
corporation, PERKINS ENGINES, INC.,
a Maryland corporation and
wholly-owned subsidiary of
Caterpillar, Inc., and NORTHWEST
POWER SYSTEMS, LLC, an Idaho
Limited Liability Company,
Defendants.

)

I
)
)
)
)
)
)
)

E X H I BIT S
No.

DEPOSITION OF SCOTT WEBB

1.

Page
Invoice from Northwest Power Systems ••.•..

42

Thursday, April 5, 2012, 9:30 a.m.
Pocatello, Idaho

'.

Sandra D. Terrill,
RPI.'\, CSR
Page 3
~

_

PAGE 2
DEPOSITION OF SCOTT WEBB

BE IT REMEMBERED that the deposition of
Scott Webb was taken by the attorney for the
defendants at the office of Cooper " Larsen, located
at 151 North Third Avenue, Suite 210, Pocatello,
Idaho, before Sandra D. Terrill, Court Reporter and
Notary Public, in and for the State of Idaho, on
Thursday, AprilS, 2012, commencing at the hour of
9:30 a.m., in the above-entitled matter.
A P PEA RAN C E S
For Northwest Power Systems:
COOPER " LARSEN
BY: REED W. LARSEN
151 North Third Avenue, Suite 210
Post Office Box 4229
Pocatello, Idaho 83205-4229
(208) 235-1145
For the Plaintiff:
MAY RAMMELL " THOMPSON, CHTD
BY: BRYAN N. HENRIE
216 West Whitman
Post Office Box 370
Pocatello, Idaho 83204-0370
(208) 233-0132
For Caterpillar, Inc.:
SEDGWICK
BY: DANIEL W. BIR
B01 South Figueroa Street
19th Floor
Los Angeles, California 90017-5556
(213)

426-6900
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PAGE 4

(The deposition proceeded at 9:33 a.m.
as follows:)
Scott Webb,
produced as a witness at the instance of the
defendants, having been first duly sworn, was
examined and testified as follows:
MR. LARSEN: This is the time and place for
the taking of the deposition of Scott Webb, and the
deposition is being taken pursuant to notice and
pursuant to the Idaho Rules of Civil Procedure.
EXAMINATION
BY MR. LARSEN:
Q. Mr. Webb, can you just introduce
yourself, give us your name and tell us where you
live?
A. Scott Webb. I live in Pocatello, Idaho
- or Chubbuck, I guess.
Q. What is your address in Chubbuck?
A. It is 753 Redman, R-e-d-m-a-n, Street, I
guess.
Q. Have you ever had your deposition taken
before?
A. Negative.
Q. As we go through this process, I'm going

T &T Reporting
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1
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to ask you some questions. It's important that you
listen to the question and then answer the question.
For the court reporter it helps if you let me finish
my question before you answer.
A. Okay.
Q. When we talk over each other like we
would in a normal conversation it would work, but for
her it makes it really hard, and it makes the
transcript look kind of disjunctive. The other thing
that will be helpful is if all of your answers are
audible, yes and nos.
A. Uh-huh.
Q. In our normal conversations we'll do
just like you just did and go uh-huh, uh-uh.
A. Right. Okay.
Q. It won't translate very well on this.
A. I understand.
Q. Someone reading it later won't be able
to determine was that an uh-huh or an uh-uh.
A. Right. I gotcha.
Q. All right. What is your age?
A. 34.
Q. And where do you work?
A. I work for INL.
Q. What do you do out at INL?
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A. I'm a nuclear mechanic.
Q. How long have you been out there?
A. Two years plus.
Q. Where did you get that nuclear mechanic
training?
A. Lifetime of experience, I guess.
Q. All right. Do you know the Georges,
Preston and Danielle George?
A. I do.
Q. And how long have you known them?
A. I'm trying to remember how old their son
was. Maybe 2007 is when I met them.
Q. How was it that you met Preston and
Danielle George?
A. Through a mutual friend.
Q. And who was that?
A. Shaun Jones.
Q. Did you get to know Georges socially at
some point in time?
A. Very little. We went to dinner, I
think, once.
Q. In 2009 was there atime when you worked
for Georges' business Edged in Stone?
A. Yes.
Q. How was it that you started working for

.)/2012

PAGE 7

1 Edged in Stone?
2
A. As a friend I helped them complete the
3 building for Changing Seasons. And they needed an
4 electrician, so I turned them on to a friend of mine
5 that was out of work.
6
Q. Who was that friend that you A. Lonnie Davis.
7
8
Q. And Mr. Davis did some electrical work
9 for Changing Seasons?
10
A. That's correct.
11
Q. Then how did you start doing some work
12 for Edged in Stone?
13
A. At the time I had been laid off or my
14 position was eliminated from the company that I
15 worked for. Times were tight, and Preston needed a
16 lot of help.
17
Q. And were you working for Edged in Stone
18 or Changing Seasons, or was there really adifference
19 between the two?
20
A. I was just a body. VVherever tt was
21 needed, I was there, you know.
Q. And what did you do?
22
A. You name it. Sheetrock, plant trees.
23
Q. Do you remember when you would have
24
25 started working for Edged in Stone?
r=

1
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A. I don~ know if it was ever determined
whether I worked for Edged in Stone or Changing
Seasons. I was kind of between both. So I would say
at the same time that I started with Changing Seasons
that my time with Edged in Stone would have
paralleled, you know what I mean.
Q. So somewhere in that 2009 time frame?
A. Sure. It was cold.
Q. That's become year-round in Idaho.
A. Uh-huh.
Q. Do you remember having a conversation
with Preston in the May of 2009 time frame dealing
with a Boxer piece of equipment? It's alittle
man-mounted skid steer.
A. Yes.
Q. And was there a problem with the Boxer
skid steer?
A. For some reason it didn't seem to
operate correctly or run - or idle correctly.
Q. Did you ever operate that piece of
equipment?
A. Yes. Maybe in the yard.
Q. Was there ever adiscussion between you
and Preston about taking the Boxer skid steer
someplace to be repaired?
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PAGE 9

A. Yes.
Q. And when did that conversation take
place, if you know?
A. Wow. W'lenever the time was that it
was - it was probably a week before I took it to
Boise that we had this conversation. He asked me to
research - well, actually, back up. There was a
John Deere dealership that he had purchased it from,
I believe. And we took it there first, and they
looked at it and then turned us on to, I think, the
Compact Power people. Or who do you Q. Northwest Power.
A. Northwest Power was who -- after, you
know, conversations with several people. There was
an authorized mechanic that was the closest in Boise.
Q. So you and Preston had talked about
taking the Boxer skid steer to Northwest Power in
Boise?
A. Yes.
Q. And this is sometime in the time frame
of May of 2009?
A. That is correct.
Q. And at that time what did you understand
to be the problem with the skid steer?
A. Well, the people at John Deere said the

r== PAGE 10

,,/2012

1.1.

A. A flatbed trailer.
Q. Was the Boxer skid steer on the trailer?
A. Yes.
Q. How did the Boxer skid steer get on the
trailer?
A. Its own power.
Q. You were able to drive it on?
A. Uh-huh.
Q. Yes?
A. Yes. Sorry.
Q. And prior to going to Boise did you have
any conversations with anyone from Northwest Power
Systems in regard to bringing the Boxer skid steer
over to them to have them look at it?
A. I had to make an appOintment with the
gentleman who was the authorized mechanic.
Q. Do you remember his name to be Mark
Adams or an individual named Mark?
A. Yes.
Q. Do you remember approximately when this
first conversation took place between you and Mark at
Northwest Power Systems?
A. Maybe a couple days before I actually
delivered the machine, or a day maybe.
Q. Do you remember what was discussed in

r== PAGE 12

1 engine was dusted. I don't know if they said dusted,
2 but there was a problem with it and they couldn~
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work on i~ that we had to take it to an authorized
Perkins mechanic.
Q. And did you and Preston have a
discussion about taking the Boxer skid steer to
Northwest Power?
A. Certainly, yes.
Q. And were you authorized to take the
Boxer skid steer to Northwest Power?
A. Yes.
Q. And did that authorization come from
Preston asking you as an employee of Edged in Stone
to do this?
A. Yes.
Q. Do you remember taking the Boxer skid
steer to Northwest Power?
A. Vaguely. I mean, I remember the trip.
I remember dragging it off there.
Q. Okay. So whose vehicle did you drive to
Boise?
A. Preston's truck.
Q. Was it pulling atrailer?
A. Yes.
Q. What kind of trailer was it?
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that conversation?
A. No. I could speculate, but no.
Q. I'm going to push you just alittle bit
to give me your best recollection. I'm not asking
for it to be perfect or word for word, just the best
you can as to what was discussed.
MR. HENRIE: I would like to interpose that
he probably shouldn't be speculating regarding what
was said. As long as irs your recollection.
Q. BY MR. LARSEN: You can still go ahead
and answer.
A. I remember I had to get his address,
verify that he was an authorized Perkins mechanic.
Q. How did you do that?
A. Asked him.
Q. Okay.
A. And plus, I think, through the people
that I had talked to previous from Boxer, Compact
Power. I'm not sure which person I talked to. I was
on the phone for a long time with a lot of people
because Preston was so busy. But, you know, just
verified that we wanted to know what was wrong with
the machine and what we could do as far as maybe a
warranty or something like that Thafs - and I
think Mark's response was something in the
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PAGE 15

~

neighborhood of I won~ know until I get it apart.
Q. When you delivered the machine to
Northwest Power Systems, did you actually meet Mark?
A. I did. He actually took it off the
trailer.
Q. He drove it off?
A. He did. And drove it to his backyard.
Q. So was it a residential area where you
met Mark?
A. Yes.
Q. That's where Northwest Power's office is
is at Mr. Adams' house?
A. I believe so.
Q. You probably found that out as you got
there and went, interesting place for this business?
A. Right. That is correct.
Q. Did you and Mr. Adams have any
conversation then as you were unloading the Boxer?
A. I think it was clear as to what his what he was supposed to do. I was not a
decision-maker, so I certainly directed him to
Preston. We went inside his house. I think he may
have offered a beverage. We kind of BS'd a little
bit. He had some really cool stuff in his office.
He said he would call when he was ready to let us

PAGE 14 -~~~~~~_~~=~

__

know what was going on.
Q. Did you have any other conversations
after that with Mr. George?
A. Oh, definitely.
Q. Okay.
A. Let him know that the machine had been
delivered, and they were going to take a look at it.
Q. What did Mr. George tell you to do, if .
anything, after the machine had been delivered?
A. Come home.
Q. After you got home, did you then have
any conversations with Mr. Adams as to what was wrong
with the machine?
A. I know he called and gave us our
results.
Q. What were those results?
A. That the engine had been dusted.
Q. What does that mean to someone who is
not a mechanic, that the engine's been dusted?
A. That potential filtration for the air,
intake air had not been up to par, so it sucked too
much dirt in the engine and scarred the piston walls
and lost compression in the NO.3 cylinder.
Q. Can that also happen from not serviCing
the air filter?

1
A. Oh, I'm sure. Or not having an air
2 filter or something of that nature, yeah, sure.
Q. And was that conversation aconversation
3
4 that Mark Adams had with you and Mr. George or just
5 with you, or do you remember?
6
A. Everything that I told Mark, you know,
7 was through Preston. I didn~ make a decision based
8 on just what I though~ because, you know, I think
9 they were talking about money and stuff. And Preston
10 was sure that it was a warranty issue, not a
11 negligence deal. So within that realm, once Preston
12 had been made aware of, you know, they wanted to
13 charge him, things kind of took a different path.
14
Q. Was there a discussion between you and
Mark
Adams about what would be necessary to fix the
15
16 Boxer skid steer?
17
A. I think I requested a bid and submitted
18 that to Preston, and he said fix it.
Q. And Mr. George told you to fix it?
19
20
A. Yeah.
Q. And then did you then have a
21
22 conversation with Mr. Adams saying for Northwest
23 Power to go ahead and fix the Boxer skid steer?
24
A. I'm sure one of us did, otherwise he
25 wouldn~ have done it. I can~ recall if it was
r=="
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Preston or not. I don~ know if Mark recalls ever
talking to Preston, but I would hope that would have
been the decision, you know.
Q. So in May of 2009 you understood that
there was a need to fix the skid steer because the
engine was shot?
A. Sure.
Q. And that there was going to be a cost
associated with fixing the skid steer?
A. Correct.
Q. And Mr. George authorized you to have a
conversation with Northwest Power to say go ahead and
fix it?
A. Yes.
Q. Did you have any other conversations
after that with Mr. Adams at Northwest Power?
A. You know, shortly after that period I
had gotten a job, you know. And then Preston knew it
was a temporary thing, so I got a job. And any
further conversations from that point on were
redirected to Preston.
Q. Did you have any other conversations
with Preston about what was going to happen with this
skid steer?
A. Uh-uh. No. Just chance encounters here
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and there. Maybe see him at the store and say hi.
Q. Did Preston ever tell you in May of 2009
that a repair bill on this skid steer of $3,900 would
be so much money that his business couldn't afford to
fix it?
A. I can almost certainly guarantee that
that machine was critical for his landscaping
business. Many, many attachments, you know, that
made his job easier and more productive and increased
his profit margin and whatnot. I'm sure that machine
was very important to him. But at what pOint is
$3,800 - 3,900 dollars too much? You know, if it
was that important of a machine, he should have cut a
check and got the machine back, in my opinion. But
we never had that conversation for sure, you know, as
far as thafs just too much money; tt will break me.
As a business owner, you're going to incur expenses,
period.
Q. You live next •• somewhat close to
Preston?
A. Uh-huh. Same street
Q. Does he have toys or items of personal
property that could be liquidated, or did he in 2009?
A. He's got a boat and an RV, nice house.
I mean, you know, if they're all his, I'm sure he
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could have liquidated some assets. I don~ know his
personal life, so maybe he's storing them for a
friend or something.
Q. Sure.
A. I was never invited to go boating.
Q. But when you were going through this
issue with the Boxer skid steer, Preston never said
don't have them fix this, I can't afford to pay for
it?
A. Absolutely not
Q. When you talked with Mr. Adams, you
understood that the Boxer skid steer was going to be
fixed, and there was going to be acharge associated
with it?
A. Until he called and said that, I had no
idea that that was -- I thought it was just going to
get fixed and I was gOing to go pick it up so the
boys could get back to work.
I never blind-sided Preston. I was very
honest And I took several notes. And I wish I
could find my notebooks as to our conversations, be
it with Mark, be it with the guy down the street that
wanted the tree planted. I mean, I was very detailed
in how I presented things to Preston as far as even
drawing pictures. I never ever blind-sided him.
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Every conversation I had on the
telephone with anything that had anything to do with
that business, I either took notes or spoke to him
while he was in the room while I was on the phone.
Never once did I ever try to just surprise him with a
bill.
Q. And you went through that same process
with Preston as it related to getting this Boxer skid
steer fixed?
A. Yes.
Q. And Preston authorized you to say yeah,
go ahead and get it fixed?
A. I can safely say yes because I know that
- I mean, irs not my decision. Ifs not my piece
of equipment, so I would need some kind of higher-up
authorization in order to make a decision like that.
Knowing how I am personally, I wouldn~ have made
that decision on my own. I know that we had several
conversations. And I think at one point he thought
it was bullshit that he had to pay for something, but
it needed to be fixed because it was a critical piece
of equipment.
MR. LARSEN: Okay. I don't have anything
else.
MR. BIR: Can we just take a quick break.
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MR. LARSEN: Sure.
(A recess was taken from 9:53 a.m. to
9:57 a.m.)
EXAMINATION
BY MR. SIR:
Q. Mr. Webb, we'll go back, and I just want
to follow up on a few things.
A. Sure.
Q. When you were telling us alittle bit
about that April, May 2009 time frame, you were
mentioning that Preston was really busy during that
time; is that accurate?
A. Sure. Yes.
Q. When the skid steer broke down because
Preston seemed to be, as you recall it, overly busy,
were you kind of the one in charge to call around and
see how to get this thing fixed?
A. Yeah. I did a lot of - yes. I did a
lot of the leg work so that it was just - you know,
I presented a decision. Okay, this is what I found,
and this is what they said, this is what they said.
Wlat do you want to do. And then Preston would
either nod or shake his head as far as just yes or
no. Fix it or don't you know.
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Q. Right. But it sounds like to get the
information, you were the person in charge who talked
to Rocky Mountain, who then apparently told you, hey,
you need to take it to a Perkins dealer. But you
were kind of, 111 call you the point person for
Edged in Stone?
A. Sure. Yes.
Q. So there was no one else that you're
aware of, whether it be Preston's wife or anyone
else, that was handling that kind of chore?
A. No. I'm certain I was that guy.
Q. Just so I'm clear on our timeline, after
··1 think it's Rocky Mountain here in Pocatello?
A. No. They're in Blackfoot.
Q. Blackfoot. Okay. They're the ones that
told you you need to get it to a Perkins dealer?
A. Yes.
Q. Then that's how you got in touch with
Northwest Power and Mr. Adams, and then you arranged
to take the machine down to Boise?
A. Yes.
Q. And then that's all information you
relayed back to Preston?
A. Oh, absolutely. I didn't just steal his
truck and the Boxer and surprise him with a bill.
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Absolutely not.
Q. And Preston said take it down to
Northwest Power, and we'll see what they have to say?
A. Exactly.
Q. And at that point you met Mr. Adams?
A. Uh-huh.
Q. And he said, hey, I need to take a look
at it, and we111et you know what happens?
A. Yup.
Q. And sometime thereafter Mr. Adams gives
you a call, as you told us, he told you the engine
was dusted?
A. Uh-huh. Yes.
Q. And that it was going - that's not
covered under warranty?
A. Right.
Q. And that it would need to be paid to
have it fixed or replaced, the engine; is that
accurate?
A. Repeat your last as far as -- I mean, he
called, said the engine is dusted. I think we then
went to discussing whether or not it's covered under
inventory -- or inventory. Sorry -- warranty of some
sort through Boxer or whatever.
And then I think I presented Preston

with that. He doesn't think he can fix it underneath
any kind of umbrella warranty, you know. And then I
was asked, you know, by Mark, do you want me to
replace the engine. This is speculation. Again, I
don't -- there was conversations that were held that
ended up -- the final determination was to have them
replace the engine while it was there.
And I know he had either faxed or
e-mailed me a bid that I presented to Preston. And
at that point the engine was fixed, and we got a call
to come get it. And irs a little cloudy. I just-the progression of having something fixed is what I'm
basing my memory off of.
Q. Right. And that's what I just wanted to
walk through with you briefly. So at some point
Mr. Adams gave you a bid on what it would cost to get
the machine fixed?
A. Yes.
Q. That was all presented to Preston?
A. Yes.
Q. Preston gave the approval to get it
fixed, either to Mr. Adams himself or to you?
A. Yes.
Q. Mr. Adams fixed the machine and then
contacted you and said, hey, it's ready to be picked
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1 up?
2
A. Yes. And then from that point on I
3 think is where Preston took over, you know, as far as
4 like this, that, and the other, you know, wait a
5 second.
Q. And right around that time you left the
6
7 company?
A. Yes.
8
Q. Do you know whether at any point maybe
9
10 before you left or after you left do you know whether
11 Edged in Stone -I'm going to use the same Edged in
12 Stone, slash, Changing Seasons.
13
A. Sure.
Q. Every time I use it, that means the same
14
15 company. Do you know whether they rented another
16 machine, another skid steer while the one we're
17 talking about was at Northwest Power?
A. Yes. A Caterpillar track machine 3488,
18
19 I think. I'm not real sure what it was.
Q. And that was used to 20
21
A. Supplement.
Q. •• take the place 22
A. I don't know. They were very busy. I
23
mean,
they could have had that beforehand and I don't
24
25 remember. But I know at the point of everything --
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1 we made a plate to adapt the Boxer attachments to one
2 of the skid steers that we had, whether it was rented
3 or not.
4
Q. Do you know whether Edged in Stone at
5 any point rented an identical 246 Boxer from Rocky
6 Mountain or whether Rocky Mountain let them use it?
7
A. I don1 think so. I really dont But
8 I know that we through Caterpillar bought an adapter
9 plate, the plate thafs actually welded to the forks
10 of the Boxer, and we welded another plate to it so
11 that we could utilize the attachments that the Boxer
12 used.
13
Q. And that --I'll call it aretrofit or
14 whatever you did -15
A. Modification.
16
Q. Modification, did that allow that Cat
17 skid steer to use all the Boxer attachments?
18
A. I don1 think all. But, I mean, the
19 augers and stuff. You know, there's some critical
20 equipment that it allowed us to utilize.
21
Q. Do you recall again -- and I'm sorry if
22 I missed this while Mr. Larsen was asking you
23 questions. Do you remember when you stopped working
24 for Changing Seasons or Edged in Stone? Just a rough
25 time frame, if you remember the month.
c==
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1 as far as a checklist that they were su pposed to do
2 before any of the equipment was ever operated?
3
A. I think there was something like that.
4 Now, again, I wasn1 on the crews, so I want to
5 assume that 6
Q. I don't want you to assume. If you
7 know, if you saw something.
8
A. I don't know.
9
Q. You don't know?
10
A. I don1 know.
11
Q. When you were hired, he never talked to
12 you about the things that all the employees were
13 supposed to do before ever operating a piece of
14 equipment?
15
A. No.
16
Q. Do you recall the names of any ofthe
17 foremen or kind of -I'll call them, like, the
18 project managers at Edged in Stone while you were
19 there?
20
A. It wasn't as organized as you're 21 Chris. VV11at was his last name? Chris something.
22 And Justin was an on again/off again foreman.
23 Another guy - Phil.
Q. Unfortunately, I do have an
24
25 understanding or an assumption of kind of how Edged
;""-

1
A. Can I phone a friend? You know, exact
2 date, I don1 know.
3
Q. This happened around May of 2009. Do
4 you think it was summer?
5
A. Mid June.

..,/2012
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1 in Stone was run from when we talked to Preston, so
2 maybe is alittle less organized than he made it out
to be.
4
A. Okay.
Q. When you were there, how did the
5
6 business seem to run to you as far as how jobs were
7 staffed and things like that?
A. My opinion or facts?
8
Q. Both. I want to know what you observed
9
10 first. What did you observe while you were there?
A. Hectic. You know, I think they did good
11
12 work, so there was a lot of buzz around getting them
13 on a job, from the general public. Extreme lack of
14 motivation - or organization. I guess that probably
15 sums it up.
Q. When you were there, you mentioned that
16
17 Preston brought his father on board to do a lot of
18 the service and maintenance work on the equipment.
19 When you were there, was his father working for
20 Changing Seasons, or did he come on after you left
21 that you're aware of?
A. No. He was there. VV11ether he was a
22
23 paid employee or just helping his son out. I mean,
24 as a father I think all of us would jump in and help
25 our boy.
3

Q. Okay. So about a month after?
A. Yeah. Because I think in July we had
gone to Spokane to see some family and stuff, and I'm
pretty sure I was employed then.
Q. Employed at Changing Seasons or employed
somewhere else?
A. No. No. Somewhere else. I started at
-- oh, gosh, was it really that long ago.
Q. I don't need an exact date. If you're
thinking June of 2009, that's fine.
A. Well, I know I didn1 start at INL until
March of 2010. So previous to that - I'm drawing a
blank. I was doing something else.
Q. Okay. Did you ever do any service or
maintenance to any of the equipment at Changing
Seasons, slash, Edged in Stone?
A. No. His father came on board at one
point and started dOing all the mechanical stuff.
Q. Are you aware of any daily procedures
for any of the operators or foreman or anybody else
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1
Q. I just didn't know if you actually saw
2 him on site when you were there?
3
A. Oh, yeah.
4
Q. Were you ever on ajob site with this
5 Boxer 526 skid steer that we're talking about?
6
A. Oh, yes. Yes.
7
Q. On more than one occasion?
8
A. Probably, yes.
9
Q. Was the machine always --let's say if
10 it's out on ajob, was it left there overnight, or
11 was it always brought back to the main facility?
12
A. You know, logistically, I didn't have a
13 lot to do with where stuff was. But I pretty much 14
Q. Just what you observed.
15
A. I'm sure it was left on job sites. I
16 mean, it wouldn't make a lot of sense to load
17 everything up and pack up as if you weren't coming
18 back. And I'm sure customers can validate, I mean.
19
Q. Do you know whether -- and, again, I
20 know you weren' there very long, and given kind of
21 that you were moved around from job to job and things
22 like that
23
A. Sure.
24
Q. Did you ever become aware of any -I'll
25 call them maintenance logs or service books that were

8
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24
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1

Q. You're aware that Preston and Danielle

2 have not sued you, righ~ Scott?
3
A. Oh, yeah.
4
Q. Making sure. So I wantto talk a little
5 bit first about maintenance. You said you had run
6 the skid we're talking about today, you had run it a
7 few times on jobs?
8
A. Sure.
9
Q. Did you ever take part in any of the
10 maintenance on that machine or on any machine, for
11 that matter?
12
A. As a mechanic before I operated it, of
13 course, I went through what I felt was kind of like a
14 prestart, you know, whatever. Check filters, do
15 this, check the oil. And I know that Preston was
16 pretty staunch on making sure things had oil and
17 fuel, you know what I mean, as far as like don~ ruin
18 it, you know what I mean, as far as what any business
19 owner I think would tell their employees.
20
Q. So in regards to his equipment in
21 general, his heavy equipment, he was pretty staunch
22 about the daily maintenance?
23
MR. BIR: Calls for speculation. Lacks
24 foundation.
25
THE WITNESS: I want to say it was more
r== PAGE 32
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kept to monitor what machines were being serviced,
how they were being serviced, when they were being
serviced, things like that?
A. You know, that would have been maybe a
little out of my realm as far as what my duties were.
I mean, I was just there to be a helper. And I
don't -I don't recall of any truck logs. I mean,
they don't have numbers on the trucks to identify
what trucks were what So, I mean, I think as far as
an organized maintenance or preventive maintenance
system, I don't recall of one.
Q. And, again, like I said, I don't believe
that was anything you were responsible for. I was
just curious if you ever saw, if you were in the shop
and you saw binders or some things like that that you
were told, hey, those are the maintenance logs for X,
Y,andZ?
A. No.
MR. BIR: All right. I think that's all I've
got.
EXAMINATION
BY MR. HENRIE:
Q. I've got a few questions for you.
A. Sure.

1 common sense. But without being on the crews, you
2 know, I don't know what they dealt with. But I know
3 Preston expected everybody to keep up on things,
4 because without them they don~ have a job.
Q. BY MR. HENRIE: So you had mentioned
5
6 that you conducted some maintenance on the skid that
7 we're here for today?
MR. BIR: Misstates testimony.
8
Q. BY MR. HENRIE: I thought you said that
9
10 you had done some maintenance on the skid that we're
11 talking about?
A. Preoperation checks. Not mechanical. I
12
13 never tore it part or never got into it with a
14 wrench.
Q. So when you did your preoperation
15
16 checks, can you walk me through everything you would
17 do really quickly?
A. The air filter spins on with a wing nut
18
19 Take the air filter off, look at it, make sure it's
20 not full of crud, whatever, put it back on. Check
21 the oil, check the fuel. Thafs pretty much it.
Q. As far as you could tell, was everything
22
23 in good working order on that skid whenever you did
24 your pre A. Sure. Yes.
25
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Q. I want to make some things clear on some
of the conversation you had with Mr. Adams and also
with Preston.
A. Okay.
Q. You stated that you think you told
Preston that Mark had told you that it would cost
money to have the engine replaced?
A. I know I presented Preston with a bill
- with an estimate, because it was made clear to
Mark not to do anything until I get authorization
through Preston.
Q. Okay. Do you happen to recall how much
that estimate was for?
A. Gosh, $3,500-ish. I know that Mark and
I had had conversations about can we reuse this, can
we reuse this, to try to make it so the expenses
wouldn't be so much. And finally had got down to
what I thought was a good deal, which I presented to
Preston.
Q. All right. And then when you presented
this estimate, you said that a bid was faxed in. Was
this -A. It may have been e-mailed to me. I know
I had a physical fax in my hand.
Q. So it was awritten document that had an
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Q. So you can't remember if it was a
complete overhaul, a minor repair, or acomplete
replacement?
A. No. I'm sure I could go to my e-mail
and maybe pull it up and look at it. I don~ know.
The machine didn1 work worth a shit when I took it
to him, and he fixed it. And that was the goal. So
as far as just getting the equipment running is what
the bid was for. \fv11atever Mark had to do to it to
get it running.
Q. Right on. And when you presented this
bid, you estimated it was around $3,500?
A. I think so.
Q. Your best estimate or your best
recollection?
A. Best recollection, initial- the
initial - this is what it cost to replace it or fix
it. Make the machine run was around $3,500.
Q. And you presented this A. Absolutely.
Q. .. this bid to Preston. And what was
his reaction?
A. I think he was blown away at first as to
the fact that it was going to cost money versus being
covered under some kind of Perkins warranty. The
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estimate number on it, a bid and everything to that
effect?
A. Yes. I'm almost certain. As far as
I - whether it was my notes or something. I want to
say that I presented him something from Mark, from
Perkins, or he had mailed it or he had - somehow I
got ahold of a piece of documentation that said how
much it would cost and why and how and the parts.
And be it I put it in his hand or not I presented
the information to Preston, be it verbally or
physical, you know, paperwork.
And I'm sure that a company like them
would have sent him something in the mail as well.
So I'm sure at one point in time there was a piece of
paper that said this is how much it will cost to get
it fixed. And Mark was instructed not to touch it
unless I had authorization to let him know to go
ahead with it.
Q. So without any kind of speculation or
assumption or anything like that, you presented this
bid to Preston for a replacement ofthe engine?
A. Yes.
Q. Was it for the replacement or a repair
of the engine?
A. To make the machine run.

1 fact of the matter is that machine was the -- a
2 pretty important piece of equipment so he told me to
3 have them fix it.
4
Q. Understanding you believe .. you can't
5 tell me what Preston was thinking, obviously, but you
6 made it very clear before he approved it that
7 Mr. Adams expected to be paid for this?
8
A. Absolutely. I presented a bid to him.
9 I mean, I - you know.
10
Q. Had you mentioned to Preston that it was
11 not going to be covered under warranty?
12
A. Yes.
13Q.Okay.Because,youknow··I'1i
14 withdraw that question.
15
A. I was not 16
Q. So to the best of your recollection then
17 Preston understood that it was not going to be
18 covered under warranty when he gave approval to have
19 the engine replaced or repaired, worked on, whatever
20 the end result was?
21
A. Yes.
22
Q. Okay.
23
A. I wasn't a decision-maker in the
24 company. I was more of a messenger that coordinated
25 and managed certain things. And at that point that
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was my project of the day was to find somebody to
replace the engine. And then I would at the end of
the day present Preston with the information, and
then we would go forward after having a conversation.
Q. And you relayed Preston's approval to
Mr. Adams?
A. Yes.
Q. Did you and Preston or anybody else at
Edged in Stone or Changing Seasons talk about the
possibility of getting the skid engine repaired or
replaced elsewhere?
A. No. I know his dad was a mechanic, and
I think that, you know, maybe his dad could have been
somebody to do it or whatnot But the fact of the
matter is this machine's important. As I recall we
couldn~ get the parts for as cheap as the people in
Boise, Compact-MR. LARSEN: Northwest Power.
THE WITNESS: Northwest Power could do it
for. So it just makes good sense, good business
sense that these guys had it, can get it done
quickly, let's get them on it. And that was kind of
the determination that I think Preston had made that,
you know, it's already there, lefs go with it
Q. BY MR. HENRIE: You think that's the
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1
A. No. I cant And he had some really
2 big projects. As far as I'm concemed, I don~ know.
3 No, I can't verify that it was left on ajob site,
4 which I don't think is really here nor there.
5
Q. I was just curious.
And you also stated that you left
6
7 employment with Edged in Stone approximately June of
8 that year, 2009?
A. Unless you know better.
9
10
Q. I'm asking you. Do you know?
11
A. I'm sure I can figure out.
Q. As you sit here today, can you tell me
12
13 just your best recollection?
14
A. Summer.
15
Q. If that's your best, that works.
16
A. That is the best, I mean.
Q. All right. Can you just tell me some of
17
18 the circumstances behind your leaving Edged in Stone?
19 Let me just ask you, did you quit or were you fired?
A. I think we had mutual agreement. I
20
21 remember this conversation out of my truck now. You
22 know, just that I think things had slowed down enough
23 to where Preston could handle the bids and everything
24 himself. I was working there 17, 18 hours a day as a
25 helper.
r=== PAGE 40

determination he maoe. What's that based on?
A. Based on my honesty. Based on myQ. Based on what facts? Based on what that
he said?
MR. LARSEN: Objection. Compound.
Q. BY MR. HENRIE: Excuse me. I'm
withdrawing the whole thing.
Is your thought that you just expressed
based on anything that Preston said to you?
MR. SIR: Other than approving the work?
Q. BY MR. HENRIE: Otherthan approving the
work.
A. No. I know he approved it. Maybe-I
don't know.
Q. Earlier you had spoken about the skid
being left on ajob site. Is you r testimony or the
statement you made that the skid was ever left on a
job site, is that based on any knowledge that it was
left on ajob site?
A. No. Just I'm - bear with me. I'm
trying to remember any big jobs that we had where we
would have left equipment
Q. In other words, can you recollect any
particular time in which this skid was left on ajob
site?
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Preston had utilized my skills as an
artist to help him do some bids. And, you know,
these bids that I would present to him, he would
either approve or disapprove, whether it meant him
going to the site or not You know, I think maybe
there had been a conflict as to the prices or
something that maybe I quoted, although everything I
did went through him.
So I just think there was kind of a
conflict of interest as far as the way he did
business and the way that I would do business, and we
just parted on good terms.
Q. At that time that you left was there any
disagreement over the handling of the skid repair
replacement?
A. Oh, no.
Q. There was no conversation about that?
A. No.
Q. So at that point Preston hadn'
expressed any misgivings to you regarding the repair
or replacement of that engine?
A. Not that I recall. We came out there.
He was smoking a cigarette, or we both were, and we
bullshitted for a minute. And he said, you know, I
just think I can handle things just fine now, and I
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think the extent of our conversation was that. And
after the fact I had had beers with him at the shop,
and he was working on another job.
I don1like to leave things on bad
terms, so I made it a pointto let him know that
although we didn't work together anymore, that I was
still, you know, a friend of sorts, you know. I
never did anything to blackball him. I never did
anything to be dishonest or uncouth with him. And I
knew I had done nothing wrong, and I think he felt
the same way. And that, you know, we continued to be
pals and had beers after that.
Q. So are you guys friends now?
A. Define friend.
Q. Well, do you see each other socially
ever?
A. Uh-uh.
Q. When's the last time you saw him?
A. You know, as far as just driving by and
saying hi, maybe as recent as a month or so ago, hey,
how are you doing kind of thing. He drives up and
down the street all the time. I see his kids playing
with my kids. But as far as, hey, we're having a
barbecue Friday night, thars never happened. As far
as socially, I don't think I would call him a friend.
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A. Definitely.
MR. LARSEN: All right. I don't have
anything else.
MR. SIR: No questions.
MR. HENRIE: I'm done.
(A discussion was held off the record.)
MR. SIR: Just so you know, when you do get a
copy of the transcript, you go through and read it.
It's fantastic, you do that. I think you should. If
you change any of your answers, which you're more
than welcome to do so, if you change anything
substantive like a no to a yes, or was the light
green and you say ifs green, now you say no, it's
red, something really important, we'll be able to
comment on that at the time of trial, and it may
affect your credibility. If we're talking about
dates and things like that because I know we're
going back talking about years THE WITNESS: Thafs the only MR. SIR: Just let me finish real quick. No
worries. Please go ahead and do all that. I just
want you to know if there's anything overly
substantive, we'll be able to comment on that If
ifs dates and times and names and things like that,
no big deal. I just wanted you to know that

r=- PAGE 44
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1 I would just call him a buddy, if that helps you
2 determine our level of friendship, you know.
3
MR. HENRIE: Thank you for your answers.
4
MR. LARSEN: Do you have anything else?
5
MR. HENRIE: No. Thafs tt.
6
(Exhibit *-1 marked.)
7
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FURTHER EXAMINATION
SY MR. LARSEN:
Q. I'm showing what we've marked as
Exhibit *·1. Does that appear to be an invoice that
you would have been looking at in this time frame
when the skid steer was repaired?
A. Sure. And ifs even addressed to
Preston with the correct address.
Q. And the engine cost was $3,0001
A. That sounds correct. I mean, obviously
ifs correct.
Q. The total ended up be a little bit more,
$4,385 to get all of the repairs done.
A. Uh-huh.
Q. Does that appear to be the amounts that
you would have been discussing with Preston to have
authorized to have Northwest Power Systems do the
repair on the Boxer skid steer?

THE WITNESS: Okay.
MR. BIR: Thafs all.
(The deposition concluded at 10:28 a.m.)
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P,l\GE 45
VERIFICATION

STATE OF
ss.

COUNTY OF

I, Scott Webb, say that I am the witness referred
to in the foregoing deposition taken April 5, 2012,
consisting of pages numbered 1 to 46; that I have read
the said deposition and know the contents thereof;
that the same are true to my knowledge, Or with
corrections, if any, as noted.
Page

Line

Reason

Should Read

Scott Webb
Subscribed and sworn to before me this
day of
2012, at

, Idaho.

Notary Public for Idaho
My Commission Expires

Page 45

PAGE 46
REPORTER'S CERTIFICATE

STATE OF IDAHO
COUNTY OF BONNEVILLE

ss.

I, Sandra D. Terrill, CSR, RPR, and Notary Public
in and for the State of Idaho, do hereby certify:
That prior to being examined Scott Webb, the
witness named in the foregoing deposition, was by me
duly sworn to testify to the truth, the whole truth,
and nothing but the truth;
That said deposition was taken down by me in
shorthand at the time and place therein named and
thereafter reduced to typewriting under my direction,
and that the foregoing transcript contains a full,
true, and verbatim record of said deposition.
I further certify that I have no interest in the
event of the action.
WITNESS my hand and seal this 5th day of April
2012.

Sandra D. Terrill
Idaho CSR No. 702,
Notary Public in and for
the Sta te of Idaho.

My Commission Expires:

11-10-16
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J5/2012

VERIFICATION

STATE OF

ss.
COUNTY OF

I, Scott Webb, say that I am the witness referred
to in the foregoing deposition taken AprilS, 2012,
consisting of pages numbered 1 to 46; that I have read
the said deposition and know the contents thereof;
that the same are true to my knowledge, or with
corrections, if any, as noted.
Page

Line

Should Read

Reason

Scott Webb
Subscribed and sworn to before me this
day of
2012, at

-------

(Seal)

Notary Public for Idaho
My Commission Expires

T&T REPORTING
tntreport@ida.net
(208)

Idaho.

I

529-5491

119

Page 45

OSITION OF SCOTT WEBB -

OS/2012

REPORTER'S CERTIFICATE

STATE OF IDAHO
COUNTY OF BONNEVILLE

ss.

I, Sandra D. Terrill, CSR, RPR, and Notary Public
in and for the State of Idaho, do hereby certify:
That prior to being examined Scott Webb, the
witness named in the foregoing deposition, was by me
duly sworn to testify to the truth, the whole truth,
and nothing but the truth;
That said deposition was taken down by me in
shorthand at the time and place therein named and
thereafter reduced to typewriting under my direction,
and that the foregoing transcript contains a full,
true, and verbatim record of said deposition.
I further certify that I have no interest in the
event of the action.
WITNESS my hand and seal this 5th day of April
2012.

Idaho CSR No. 702,
Notary Public in and for
the State of Idaho.

My Commission Expires:

11-10-16

T&T REPORTING
tntreport@ida.net
(208)

529-5491

120

Page 46

",

Northwest Power
Systems

..

Invoice

/0686 W. PatJ;e SL

Boi:>e,ID 83713
'fce (208) 378-6562
'[ (108) 890-7451

Accounting Fax (208) 376-1687
Sen'ice & Repair (208) 76/-37U

BIll To

Date

Invoice #

5/2812009

1571

Ship To

Edged in Stone
Pre~lon

3550Hwy30 W
Pocatello Idaho 63204

Due IOTh( volatile: n8!ureofthc protroltum
market. freight charges give.n al the

P.O. No.

time of bid arc an estimate only. Actual freight
costs art rcOectcd on litis invoice.
Item
InspectlonlRepair

Rate

1 Inspect Unit, Evaluate and Repair replaced failed
engine

lns

1

2
1
1
1

1
1

1
1
1
1

Project

Ship Date

512812009

Description

. ar1s

Freight

NctJO

Qty

Parts

!Paris
Parts
Parts
Parts
Parts
Parts
Parts
Parts
Parts

Account #

Terms

Perkins Engine Model HH35118 403C ·11 IOPW
Serial # N204140P
1 Barb38 X 6FJIC
2' 318 200PSI Pushloc hose
Barb 318 X 1/4 MPT
Cap 1/4 pipe Brass
6MJ X 1/4 aspp 90El
MJ-MMAOJ 90 Elbo Metric
112 pipe cap
PM-08-08 Barb lIZ X 112 pipe
JF-<l8-<lB 8arb 1/2 X 1/2 Female JIC
1'112 pushloc hose
Battery hold down

Amount

1,000.00

1,000.00

3,000.00

3,OOO.OOT

2 .29
1.79
3.01
1.47
12.77

229T

32 .17
3 .83
4.13
5.01

Inbound freight
State Sales Tax

3.58T
3.01T

1ATf
12.77T
3Z.17
3.83

4.13
5.01

7.13

3.40
7.13

125.00
6.00%

181.39

125.00

Please update your records
with our new office phone
208-378-6562. THANK YOU!
Afutance charge of 1,5% per month, but nol to exceed
the highest amount lawfUlly allowed by contract
in. tile stale ofIdaho. will be. made on all past due accounts.
RT • d

X~j

121

Total

$4,385.18

Balance Due

l 3 r~3S~l

dH

W~02:01

$4,385.18

1102 VO hew

EDGED 104

Page 1
DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

EDGED IN STONE, INC., an Idaho)
corporation,
Plaintiff,
Case No.

vs.

CATERPILLAR, INC., a Delaware.) CV-2010-4923-0C
Corporation, PERKINS ENGINES,
INC., a Maryland Corporation
and wholly-owned subsidiary of)
Caterpillar, Inc., and
NORTHWEST POWER SYSTEMS, LLC,
an Idaho Limited Liability
Company,
Defendants.

ORAL DEPOSITION OF JOSEPH PRESTON GEORGE
Taken on February 15, 2012

REPORTED BY:
PAUL D. BUCHANAN, RPR, RMR,
CSR No.7, and Notary Public

(208)345-9611

M & M COURT REPORTING
122

(208)345-8800 (fax)

Page 2
APPEARANCES:

For the Plaintiff:
BRYAN N. HENRIE
May, Rammell & Thompson
Attorneys at Law
216 West Whitman Street

Pocatello, Idaho

For the Defendants Caterpillar and Perkins:
DANIEL W. BIR
Sedgwick LLP
Attorneys at Law
801 South Figueroa Street

Los Angeles, California

For the Defendant Northwest Power:
REED W. LARSEN
Cooper & Larsen
Attorneys at Law
151 North Third Avenue

Pocatello, Idaho

Also Present:
Danielle George (briefly)

(208)345-9611

M & M COURT REPORTING
123

(208) 345-8800 (fax)

Page 3

I N

D

E

I

X

Examination By:

Page

Mr. Bir

5

Mr. Larsen

189

Mr. Bir

207

Exhibits:

No. 1 - Deposition Notice of Preston George

9

No. 2 - Amended Complaint

44

No. 3 - Edged in Stone Purchase Order 7/31/07

49

No. 4 - Various Sale Documents

57

No. 5 - Perkins Warranty

64

No. 6 - Service Records

81

No. 7 - Perkins Operation Manual

96

No. 8 - Work Orders

100

No. 9 - Service Invoice 6/15/09

105

-

Rental Agreement

113

No. 11 - Rental Agreement

117

No. 12 - Rocky Mountain List of Parts

119

No. 13 - Northwest Service Call Report

123

No. 14 - Northwest Power Statements

133

No. 15 - Color Photographs

141

No. 10

(208)345-9611

M & M COURT REPORTING
124

(208)345-8800 (fax)

1
2

3
4

5
6

7
8

9
10
11
12

142
No. 16 - Preston George
1 <A
LJ'"!'
No. 17 - Edged in Stone
160
No. 18 - Edged in Stone 2006 Tax Retum
161
No. 19 - Edged in Stone 2007 Tax Retum
164
No. 20 - Edged in Stone 2008 Tax Retum
164
No. 21 - Edged in Stone 2009 Tax Return
167
No. 22 - Edged in Stone 2010 Tax Return
168
No. 23 - Edged in Stone Cash Flow Statement
173
No. 24 - Edged in Stone Journal Transactions
No. 25 - Changing Seasons Transaction Details
174
No. 26 - Petennan Letter to Edged in Stone 10/22/09 181
No. 27 - Tucker Letter to Edged in Stone 11118/09 183

13

14
15
16
17
18
19
20
21
22
23
24
25

1

.-O-R-G-E.
name is Preston?

2

3
4

5
6
7

8
9
10
1
11
12
13
i14
15
1
116
17
18
19
120
21
22
23
24
25

A. Yes.
Q. Is that your full name?
A. It's Joseph Preston George.
Q. You go by Preston?
A. I do.
Q. Have you ever had your deposition taken
before?
A. No.
Q. J anticipate, you talked with your counsel
about how the process works. But what I am going to do
is go through some of the guidelines or just kind of the
groundwork of how a deposition works so maybe It makes
things a little smoother throughout the day.
The most Important thing you need to remember,
even though we are sitting around this conference table
and it's somewhat of an informal setting, the oath you
just took is the same oath you would take if we were in
a court of law, so it requires you to tell the truth and
carries with it the penalty of perjury. Do you
understand that?
A. r do.
Q. In the last 24 hours have you taken any
medication, alcohol, anything that you think might

Page 4

Page 6

---.--,--------------------+--------------------=---I~

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1
2
3
4
5
6
7
8
9
10

BE IT REMEMBERED that on February 15,2012, at
the hour of 10:05 a.m. the deposition of JOSEPH PRESTON
GEORGE, produced as a witness at the instance ofthe
defendants Caterpillar and Perkins in the above-entitled
action now pending in the above-named court, was taken
before Paul D. Buchanan, CSR #7, and notary public,
State of Idaho, in the law offices of May, Rarnrnell &
Thompson, 216 West Whitman, Pocatello, Bannock County,
Idaho.

11

WHEREUPON, the following proceedings were had:

12
13
14

JOSEPH PRESTON GEORGE,
called at the instance of the defendants Caterpillar and
Perkins, having been first duly sworn, was examined and
testified as follows:
EXAMINATION
BY MR. BIR:
Q. Good morning, sir, thank you for being here.
We met off the record. Again, my name is Dan Bir and I
represent Caterpillar and Perkins in the lawsuit bl'Ought
by your company.
Could you please state and spell your last
name for the record?

1
115
16
17
18
19
,20
21
22
23
24
25

affect your ability to testify bere today?
A. No.
Q. We are going to be talking abont quite a bit
of things that happened years ago. I know it's hard to
remember and I'm not asking you for you to remember
everything perfectly, but we are entitled to your best
recollection. So if I am asking you something and you
don't know or you don't remember, tell me you don't
remember, that's a perfectly acceptable answer. But I
don't want you to guess. So sometimes we get into a
gray area, the difference between a guess and an
estimate. Do you understand tbe difference between
tbose two?
A. Yes.
Q. Another thing is that even though we are going
to be talking about some things that may not have been
overly pleasant to go througb in tbe past, the process
itself being here sitting around the table talking
today, I don't want that to be an uncomfortable
experience for you. What I mean by that is if you need
to use the restroom, let me know; if you need some water
and want to take break, let me know. The only thing I
do ask is if you do need to take a break to talk to your
attorney or anything like that and I have asked you a
question, I would ask you to answer the question and
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then we will take a break.

1

I understand.

2

A

n..

Q. One of the other things to keep in mind is
this gentleman here to my right and your left is taking
down every word we say and the key to that is words. He
cannot take down body gestures or anything else that's
not audible, so if I ask you a yes or no question and
you nod your head or you say uh-huh or huh-huh,
everybody around the table might Imow what you are
saying, but the court reporter can't take that down. So
if I say, sir, is that a yes, I am not trying to be a
smart ass or anything like that, I am just trying to get .
an answer for the court reporter. Okay?
A. Okay.
Q. Now, before we get going, is there anything
that you need to ask me about the process or anything
that you don't understand?
A. No.
Q. The way I would like to just go through this
is learn a little bit about yourself, your background,
your employment bacl<ground, some of the businesses that
you are involved in, things like that. And then we will
get into kind of a time line of what happened with your
purchase and then the breakdown of the skid that we are
all here for today. Okay?
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A. Yes.
Q. In preparation for your deposition today did
you review any documents?
A. Yes.
Q. Can you tell me what documents you reviewed?
A. Just the responses, intenogatories,
questions, and what's the name of the -- the initial-Q. The complaint?
A. Yes, complaints.
Q. Did you bring any documents with you today?
A. No.
Q. Did you, other than speaking with your
attorney, did you have any conversations with anybody
about your deposition today?
A. No.
Q. The first document I am going to show you and
we will mal'k this as Exhibit No.1.
(Deposition Exhibit No.1 marked for
identification.)
Q. The deposition we have marked as Exhibit No.1
is what they call the notice of deposition, requesting
your appearance here today. It also has with it some
document requests. Have you ever seen these requests?
I'll let you know most of it, if not all, is things we
have already asked for, so I anticipate from
Page
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. your attorney that we have
everything,
you could go through those and let me
know if you are in possession of any documents that you
believe you have not turned over to your attorney.
A. No.
Q. Sir, where were you born?
A. Pocatello, Idaho.
Q. Your date of birth?
A.
Q. Did you go to high school in Pocatello?
A. Aberdeen, Idaho.
Q. When did you graduate?
A. 1990.
Q. And after high school did yon attend any
higher level education?
A. Yes.
Q. What did you do?
A. I spent five years in the marine corps and I
have about three years of classes at Idaho State
University.
Q. Did you go into the marine corps directly
after high school?
A. Yes.
Q. Did you have any specialty or discipline in
the marine corps?
Page 10

A. I was a helicopter crew chief, mechanic.
Q. Can you tell me a little bit about your
training in that position?
A. Spent two years going through school for air
crew and aircraft or helicopter mechanics.
Q. Prior to your time in the marine corps did you
have any experience or background in mechanics?
A. I worked on a fann,
Q. And what did you do working on a farm?
A. Any kind of fann work, we did ground work,
worked on tractors, trucks, pickups.
Q. Was this the family farm?
A. Yes.
Q. What was the name of the farm?
A. George Fanus.
Q. What did you guys farm?
A. Wheat, potatoes, alfalfa.
Q. Is that a farm you grew up on basically your
whole life?
A. Yes.
Q. V\'bat kind of equipment did you wOl'k on as far
as backhoes, tractors, just anything that the farm
requh-ed?
A. Tractors and trucks.
Q. Any diesel engine mechanics?
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A. Yes.
Q. Can you tell me a little
A. Mostly service.

Q.
A.
Q.
A.
Q.
A.

1
2

about that?

Trucks and tractors.

3
4
5

What kind of tractors?

6

John Deere, Case, Ford.

7
8

On what kind of equipment?

Are these just front end loaders?

9

No, mostly pull tractors.

10

Q. When you said mostly service, is that just

kind of greasing, oil changes, lube, things like that?
A. Yes.
Q. Did you do anything more in depth, did you do
any overhauls?
A. I may have assisted.
Q. Did you have any, other than growing up around
the farm and working on the farm, any formal training in
diesel engine mechanics?
A. No.
Q. How about high school, did you take any

1

111

I~~14
115

16
17

118

'19

20
21
22

automotive mechanics class?
A. Yes.
Q. What did you take in high school?

23
24

A. I believe I took ag and auto mechanics for
four years.

25

Q.
A

rl..

you do at the farm?
"U"'u""~"'u. the farm.

Q. Was this farm owned by your father?
A. When I got out of the marine corps, it was my
ownfann.

Q. Was this the same farm you grew up on as a
child?
A. No.
Q. Wliat were you farming after you got out of the
marine corps?
A. Potatoes, grain, alfalfa.

Q. And how long did you run this farm?
A. Five years.
Q. What kind of equipment did you have on the
farm?
A. Tractors, trucks, pickups.
Q. Did you do all the service and maintenance on
the equipment by yourself?
A. Yes.
Q. Did you have any other employees at the farm?
A. Yes.
Q. VVho are they? The best you can remember.
A. Antonio Martinez.
Q. Anyone else?
A. Juan Martinez. That's all I can remember

Page 12
1
2
3
4

A. Crew chief, mechanic.

Q. Did you have any diesel engine mechanic
training or experience in that capacity?

6
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A. Helicopters have, they are basically a diesel
engine, but they are jet engines.
Q. And in your time in the marine corps as a

9

mechanic, was it, I don't want to say bumper to bumper,
but you guys took care of everything that had to do with
helicopters?
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Q. Now, once you were in the marine corps and you
were a helicopter crew -

5

10
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A. Yes.
Q. And you were in that capacity all flye years

when you were in the marines?
A. Yes.
Q. And when did you leave the marine corps?
A.
Q.
A.
Q.

October, 1995.

'What was your rank when you left?

'

14
15

16
17
118

/19

E-4.

And then after being in the marine corps in
1995, what did you do?
A. Moved back to Aberdeen and fanned.
Q. And when you went back to Aberdeen, was this
back on George Farms?
A. Yes.

Page
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right now. There were several others.

Q.
2000?
A.
Q.
A.

Now, you ran that until roughly yon said about

Yes.
What did you do in 2000?

Quit farming and went to Idaho State
University on a scholarship.

Q. What became of the farm?
A Dissolved it.
Q. Other than yourself, was there anybody else at
George Farms from '95 to 2000 that was I'll say in a
management capacity or partner of yours?
A. My wife, Danielle George.
Q. When did you guys get married?
A. September, 1992.
Q. SO in 2000 you went to Idaho State on a
scholarship. What was the scholarship for?
A. Alternative careers for fanners.
Q. What did you study?
A. General studies.
Q. Any classes or training in automotive or
engine mechanics?
A. No.
Q. And how long were you at Idaho State?
A. Approximately three years.

Page 15

6 (Pages 12 to 15)

(208)345-9611

M & M COURT REPORTING
127

(208)345-8800 (fax)

1

2
3
4
5
6
7
8
9

10
11
12
13
14

15
16
17
18
19
20
21
22

23
24
25

1
2
3
4
5
6
7

8
9
10
11
12
13
14
15

16
17

18
19
20
21

22
23
24

25

Q. Did you receive any
or certificates?
A ~.
Q. From 2000 until 2003 when you were at Idaho
State, were you working?
A Yes.
Q. What were you doing during this time?
A Started Edged In Stone landscaping.
Q. And we'll get into it a little bit more but
you started with I believe Scott Anderson; does that
sound right?
A Yes.
Q. From the time you graduated from high school
in 1990 up until about 2003, that 13-year period, have
we covered everything you have done as far as in
employment?
A I worked for a few months for Dwight Horsch in
2001.
Q. What is Dwight Horsch?
A He is a farmer in Aberdeen.
Q. What did you do for Dwight Horsch?
A General farm labor, including mechanicing.
Q. I am just going to do a quick rough time line.
You graduated high school in 1990 and went into the
marine corps for five years and got out in October of
'95 and started your own farm. Did that for about five
Page 16
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years. And then went back to school and went to Idaho
State from 2000 to 2003. During that time around 2001
you did a little farm work for Dwight Horsch, and then
you started Edged In Stone in that timeframe around
2003?
A COlTect.
Q. Anything else we are missing?
A Not that I'm aware of at this time.
Q. Do you have any degrees or certificates of any
kind in automotive mechanics?
A No.
Q. What about diesel engine mechanics?
A No.
Q. Did you receive any degrees or certificates or
licenses, anything, during your time in the marines?
A Several course completion celtificates.
Q. Do you Imow what any of those courses were?
A Basic helicopter, air crew school, aircraft,
CH-53, helicopter mechanics.
Q. It was all related to the helicopter
mechanics?
A. All of it.
Q. Do you fly at all?
A. No.
Q. Thank you for your time in the military,
Page 17
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A Thanks.
Q. Have you ever been involved in any other
lawsuits?
A Yes.
Q. Can you list those for me? Actually let me
back up a little bit. How many?
A I don't know.
Q. More or less than five?
A. More.
Q. More or less than ten?
A More.
Q. More or less than 15?
A. I don't know.
Q. The best you can, can you list them for me as
far as either by name or what the lawsuit concerned?
A. Back in approximately 2000 our fann -- well,
we had several lawsuits just because the fann was going
broke.
Q. Were these collections?
A. Yes.
Q. SO it was people trying to get money that the
farm owed?
A. Yes.
Q. And were there more than one of those during
Page 18

that time?
A. Yes.
Q. Do you remember how those were resolved?
A. Through bankruptcy.
Q. Do you remember what kind of bankruptcy you
filed?
A. Chapter 7.
Q. And that was through George Farms or was that
a personal bankruptcy?
A. Both.
Q. Do you recall when the bankruptcy was
resolved?
A. I believe it was discharged in 2001.
Q. Was that the first time you were involved in
any sort of lawsuit?
A. To the best of my knowledge.
Q. What about after this bankruptcy and the
collections actions around 2001, the next lawsuit you
can remember?
A. Collection lawsuit in 2009.
Q. What did this entail?
A. Collections.
Q. Now, the previous collections actions you were
talking about was related to George Farms.
A. COiTect.
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Q. \¥hat are these
to?

1
2
3
4

actions pertaining

A. Edged In Stone.

2001 that resulted in the bankruptcy with the farm, the
collection actions around 2009 with Edged In Stone.
S
Anything else?
6
A. We have an IRS lien.
7
Q. How much is that lien for?
8
A. Approximately $30,000.
9
Q. When was this lien instituted?
l O A . J believe it was instituted last year.
11
Q. Sometime during 2011?
12
A. Correct.
13
Q. Now, you mentioned that Edged In Stone has not
14
filed for bankruptcy; correct?
15
A. Correct.
16
Q. Is there any reason why not?
17
A. No specific reason.
18
Q. We talked a little bit about your personal
19
background, your employment and all that good stuff.
20
VVbat I want to do now is kind of move back in time but
21
forward in your career to around the 2003 timeframe when
22
you formed Edged In Stone. It's my understanding tbat
23
you originally formed Edged In Stone as a limited
24
liability partnership in 2003; does tbat sound accurate?
25
A. Yes.

Q. Did Edged In Stone fIle for bankruptcy?

A.
Q.
A.
Q.

No.
SO this was not a bankruptcy action?

No.

These were just collection actions against the
company. Anything personal?
A. Not to my knowledge.
Q. How did those resolve?

A.
Q.
A.
Q.

A.
Q. We talked about the collections actions around

Judgments.

Have they all been fulfilled or satisfied?
No.
Can you tell me to the best of your knowledge
what, if any, judgments have not been satisfied?

A. I believe there is a judgment with Wells Fargo
Leasing.
Q. What was that for?
A. A skid loader.
Q. Is that the skid loader that we are here today
to talk about?

A. It is.
Q. And what is the amount of that judgment, if
you know?
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A. I believe around 35,000.
Q. Anything else?
A. I can't think of anything else right now.
Although I know there are others.
Q. Tbere are others out there that still need to
be paid?
A. Correct.
Q. Are there othel's that you have paid?
A. Yes.
Q. Can you give me a rough ballpark, if you add
the 35,000 from the skid loader with the other
outstanding judgments, can you ballparl< for me what else
you think you owe?
A. It would be a guess.
Q. Have there been any liens placed against
either yourself personally or Edged In Stone whereas the
money that you are making is being taken dh-ectIy out
for Wells Fal'go?
A. No.
Q. Have you been making any payments on the
judgment for the skid loader?
A. No.
Q. Is there any reason why not?
A. Cash flow.
Q. SO just an inability to pay?
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Q. And Scott Anderson was your partner during
that time?
A. Yes.
Q. Who is Mr. Anderson as far as is he a friend,
any relationship or anything like that?
A. He was mamed to my wife's sister.
Q. And what was Scott's role in the business?
A. An equal partner.
Q. What was the business purpose of Edged In
Stone, what were you guys going to do?
A. Concrete curbing.
Q. Can you explain that a little bit for me?
A. Concrete curbing is basically flower bed
edging that's made out of concrete.
Q. How did you get into this business?
A. By chance.
Q. Was it something you learned when you were at
Idaho State? Your background is a helicopter mechanic
in the marines and then it seems like an extensive
farming background. I am just curious as to how you
found tIus sort of business. Was it sometlung that
Scott brought to your attention or sometlung you maybe
learned in school?
A. No, I found it online.
Q. When you say you found it online --
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our own
A. I was looking to have it
place, at our home, and ran across an ad online and
opted to go down to Utah to go through a school and
leam how to do it and presented it to Scott Anderson
and ended up partnering on it and starting Edged In
Stone, LLP.
Q. When you found this online, was this sort of a
business plan, they already had it set up for you and
you just needed to be trained? Explain to me a little
bit how it worked. You mentioned you went to Utah to be
trained. What did you have to be trained in?
A. I thought I was calling somebody to find out
about having some work done and they explained to me
that it was a school and invited us to come down and go
through the course.
Q. Tell me a little bit about the course.
A. A three-day school that had a quick on hands
training and then some business type classes that went
with the marketing theory.
Q. Did you receive any sort of literature or
books or anything like that for the business to help you
start out?
A. Are you asking me specifically about business
or -Q. I am just trying to get an idea, you said it
Page 24

was a three-day class. I am trying to get an idea of
everything you did during those threes days. It seems
like you had I'll call it on-the-job training on what it
is, the flower bed edging, and then you said there was
some business information about-A. There was some literature that we took home
with us from the course.
Q. Did you go to the course - you keep saying
"we." Did you go with Mr. Anderson?
A. Yes.
Q. Do you recall when you went to this course?
A. I am going to have to say sometime between
January and March in 2003.
Q. And do you recall the name of the company or
entity who provided the course?
A. CurbMate U.S.A.
Q. Do you know if they are still in business?
A. I believe they are.
Q. After attending the course, did you ever have
any contact with CurbMate again?
A. Yes.
Q. And why did you have more contact?
A. I bought materials, patts, and new machines
from them.
Q. Are you still in contact with CurbMate at the
Page 25
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present
A. No; I haven't called them for anything lately.
Q. When is the last time you think you contacted
them?
A. 2011.
Q. SO in addition to providing a course and
training and things like that, CurbMate seems like kind
of a full service enterprise to assist with people doing
this business.
A. Yes.
Q. Now, other than Scott Anderson, was there
anybody else involved in the start-up of Edged In Stone
in 2003?
A. I would say our wives.
Q. And what role did your wife, DanieUe, play?
A. Supportive.
Q. SO she didn't do any accounting or anything
directly involved with the business other than just to
kind of support your enterprise?
A. Correct
Q. And her sister, what is her name?
A. Angie.
Q. The same role?
A. Yes.
Q. SO when it first started out, it was just you
Page 26
and Scott Anderson.
A. Yes.
Q. Did you have any other employees?
A. No.
Q. And how long was Edged In Stone ran with Mr.
Anderson as a limited liability partnership?
A. I would say approximately a year and a half.
Q. And then what happened?
A. Got divorced and wanted out of the business.
Q. You got divorced?
A. No, Scott Anderson did.
Q. And how did you go about dissolving the
partnership or was it dissolved?
A. It was dissolved. I assumed all the debt and
he walked away.
Q. When you formed your LLP in 2003, did you also
have to get some sort of business license?
A. Yes.
Q. Was that revoked at any time during your
partnership with Mr. Anderson?
A. No.
Q. At any point did any Idaho regulatory entity
revoke the partnership or revoke the business license?
A. Not to my knowledge.
Q. So after Mr. Anderson decides he doesn't want
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to be a part of it anymore and
yes the business,
what do you do?
A. Continued on business as usual.
Q. Did you change the structure of Edged In
Stone?
A. Y~.
Q. What did you do?
A. We changed it to an S corporation.
Q. Why did you do that?
A. It was recommended that we do that by our

1
2
34

5
6
7

8
9
10
11
12
13
14

accountant.

Q. Who was your accountant at this time?
A. I believe Jerry Smith.
Q. And this was in the 2006 timeframe, does that
sound about right?
A. To the best of my knowledge.
Q. And as far as the S corporation, how was that
structured as far as who held what title?

20

A. I believe I am the president and my wife,
DanielIe, is the vice president.
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Q. Anybody else that holds a managerial title?
A. No.
Q. At any point from starting Edged In Stone in
2003 until the current day, has the business purpose of
Edged In Stone ever changed, meaning are you still just

15
16
17
18

19
20
21
22
23
24
25

Page 28
1
2
3
4

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21

22
23
24
25

doing -- not still, but doing the flower bed edging?
A. We are still doing the flower bed edging.

1

However, we are a full-service landscape company.

3
4
5
6

2

Q. When did Edged become a full service
landscape?
A. It started to evolve into that right out of

7
8
9

the gate in 2003.

Q. SO correct me if I am wrong, when you
originally started it was to do the flower bed edging
and then as you got into the industry it evolved into
doing more work that became full-scale landscaping.
A. Yes.
Q. '''hen you say full scale, give me a quick
nanative of what that entails.
A. We do grade work, installation of retaining

10
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walls, patios, both concrete and pavers, sod,
hydro seeding, fencing.

.16
17

Q. Is this residential, commercial, or both?
A. We do both.
Q. Between 2003 and 2005-2006, when you were
running the business with Mr. Anderson, did you ever
have any other employees?
A. Yes.
Q. Can I have their names, please.
A. Ie. Wride, W-R-I-D-E.
Page 29
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Q. And
for Edged during what time
period, if you can recall?
A. 2003 to 2007, I believe.
Q. What was his function?
A. He was a foreman, generallaborer/foreman.
Q. Anybody else?
A. Yes, I would say up to 20 employees throughout

that time period that changed -- do you want all of
their names?
Q. Let me ask you this. Did they all kind of

hold the same function as far as general labor?
A. General laborers.
Q. Is there anybody that worked from 2003 to
2006, we'll call it, when Mr. Anderson was involved tbat
was still employed with Edged In Stone from 2008 to
present, basically someone who has been with the company
for quite some time?
A. I would have to say no.
Q. Now, from 2006, when you incorporated, you
were the president, has your job title ever cbanged?
A. No.
Q. And can you tell me just a little bit about
your duties as the president of Edged In Stone?
A. I oversee all aspects of the business.
Q. And your wife is the vice president. Can you
Page 30
tell me what her role as vice president is in Edged In
Stone?

A. I believe that her role is more financial.
Q. What kind of things does she do financially?
A. She reviews the bookwork, the checking
account.

Q.
A.
Q.
A.
Q.
A.
2006.
Q.
A.
Q.

Does she keep the books for Edged In Stone?
No.

Who keeps the books?
Currently, Marin Giesbrecht.

Let's start in 2006 when you incorporated.
I believe Danielle was keeping the books in
How long did she do that for?

2006 to 2007.
And then in 2007 who took over that job?

A. A gal named Cheri Craig.

Q.
A.
Q.
A.
Q.
A.

And she did that from 2007 to when?

2009.
And then in 2009 who took over?
Marin Giesbrecht.

Can you spell the last name?

M-A-R-I-N, Giesbrecht I believe is
G-I-E-S-B-R-E-C-H- T.

Q. That's 2009 to present?
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A. Correct.

1

Q.

Q. Now, from 2007, when Danielle stopped doing

2

A. Foreman.

the books for Edged, what was her role as vice
president, has it ever changed, is it just reviewing the
financials?
A. She has just played a managerial role.
Q. Other than reviewing the financials, what is
involved in that managerial role?
A. She helps with the decision making.
Q. You may hate it now but the more I get out of
you about her, her role, her deposition tomorrow will
probably be a lot shorter, so she will love me for it
and you will hate me for it.
A. As long as she doesn't hate me for it.
Q. I know this wiII be a little bit tough, but
from 2006, when you incorporated Edged In Stone, can you
list for me all of your employees? If you want to do it
a different way, I can request from your attorney, you
can write a list, but if you can provide it to me, it
would be great. That's up to you. If you can list them
quick, great, but if it's a lot. . •
A. I can do my best to give you a list. I can't
guarantee that it will be complete.
Q. Your best is all we can ask for.
A. Okay, J.e. Wride; Jason Saiz, S-A-I-Z; Chris
Page 32
Fletcher; Phillip Pena, P-E-N-A; Tyler Berrett; James
Hlavity, it's H-L-A-V-I-T-Y; Casey Hlavity; Derrick
Toupin, T-U-O-P-I-N; Jorge Fuentes, I don't know how to
spell that one; Lonnie Davis; Scott Webb; Justin Lee;
Cole Pepper; Jared Barthlome, I think it's
B-A-R-T-H-L-O-M-E; Ron Lee; Caesar Chavez, Bill George.
Do you mind if my wife helps me answer?
THE WITNESS: Is there somebody I forgot?
MRS. GEORGE: You are doing pretty good.
THE VVITNESS: What are those two kids' names
who worked for us?
MRS. GEORGE: I don't know.
A. I know there is at least three or four more
but I cannot think of them.
Q. This list is pretty good. I am just going to
run down the list real quick and if you can just give me
their title and some of them we will go into a little
bit more because I think tbey had more involvement. We
will talk about those later. I just want an idea of
what each of these people did for you. J.e. Wride?
A. He was a general laborer and became a foreman.
Q. Jason Saiz?
A. Foreman.
Q. Chris Fletcher?
A. Foreman.
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Q.

.;Oa?
Jorge Fuentes?

A. Laborer.

Q.

Scott Webb?

A. Laborer.

Q.

Cole Pepper?

A. Laborer.

Q.

Ron Lee?

A. Laborer.

Q.

Bill George?
A. Shop foreman, mechanic.
Q. And is there any relation?
A. My father.
Q. Do you have any children?

A. Yes.

Q.

How many?

A. Three.

Q.

Names and ages?
A. Austin is 17, Derek, 12, and Halle, 4.
Q. Do any of them - of course not Halle - play
any role in Edged In Stone?
A. Austin works for me.
Q. What does Austin do?
A. Laborer.
Page 34

Q.

Tyler Berrett?

A. Laborer.

Q.

James mavaty?

A. Laborer.

Q.

Casey mavaty?

A. Laborer.

Q.

Derrick Toupin?

A. Laborer.

Q.

Lonnie Davis?
Laborer
and some management.
A.
Q. Justin Lee?
A. Laborer.
Q. Is he any relation to Ron Lee?
A. No.
Q. Jared Barthlome?
A. Laborer.
Q. And Caesar Chavez?
A. Laborer.
Q. What are the distinguishing duties between a
foreman and a laborer at Edged In Stone?
A. The foremen typically are the lead men on the
job site. Laborers do what they tell them to do.
Q. As a lead man, do they set schedules, pick
equipment to use, things like that, or is that all done
by you?
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1v1ostly done by me.

Q.

Explain to me, we'll just go real general, on
a job how does it work as far as getting the job, we'll
start at the very beginning, bidding on it, how does
Edged In Stone get its work?
A. Typically I do the bid work.
Q. Is anybody else involved?
A. Mostly me.
Q. And then once a job is awarded to you, how do
you go about accomplishing it, staffing it, equipment,
things like that?
A. Typically I have a meeting with the foreman,
go over the details of the job, walk the job site,
discuss what equipment we need, which laborers we want
on that job site, and proceed in the work, schedule a
date.
Q. You wiII have to forgive me a little built, I
am from California, our weather is obviously a little
bit different than yours. During your winter months,
and I know it can be pretty tough at times, does that
affect your business at all?
A. Absolutely.
Q. Can you explain to me what months it tends to
shut down?
A. The majority of our work is May through
Page 36
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1
November.
2
Q. And so from December through April, is it
3
basically nonexistent?
4
A. We do some snow removal.
5
Q. Anything else?
6
A. Not really; it depends on the weather.
7
Q. Similar to what we did with the employees,
8
what I would like to do is, again, when you incorporated
9
in 2006 until the present day, if you can list for me
the equipment that Edged has owned or leased or rented 10
or used in its business operations.
111
A. You basically want an equipment list?
Q. Uyou can.
A. Start with loaders and heavy equipment or -Q. Why don't we do that, work from the big down. 1 15
16
A. It's not that many. Thomas 175 skid loader;
1
CaterpilJar 246-B skid loader; Thomas 526 mini skid
117
18
loader; Caterpillar 303 mini excavator; and then we move
119
into trucks. Is that what you would like to do, is go
120
to trucks now?
Q. Sure.
I
122
A. Two Ford dump trucks; one Ford flatbed with a
123
hydroseeder on it; one four-door flatbed Ford; 2001
124
Dodge pickup; 1994 Ford pickup, or 1999; 2006 Dodge
!
25
pickup; 1995 GMC pickup. I believe that's alJ the
Page 371
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equipment.
Q. That's everything?
A. As far as the mechanized vehicles it is.
Q. The Thomas 175 skid loader, do you still have
that?
A. Yes.
Q. And the Cat 246 -- was it?
A. I stilI have all of those.
Q. You still have everything you have listed.
A. Yes.
Q. And the Thomas 526, that's what we are here
for today?
A. Yes, it is.
Q. Other than the equipment you own, have you
ever rented any other equipment to complete a job, to
fill in while anything else was down?
A. Yes.
Q. And is that something you do often?
A. I would say on occasion.
Q. Can you teU me - I am not worried about
trucks or automobiles or anything like that, I am just
looking at we'll caU them the loaders or the
excavators, anything like that, have you ever rented any
of that equipment?
A. Yes.
Page 38

Q. Can you teU me which pieces of equipment you
have rented and when?
A. I have rented many skid loaders; I have rented
backhoes.
Q. Anything else?
A. I have rented pipe pullers. And I can't think
of anything else.
Q. The mini skid loaders, how many times do you
think you have rented that type of equipment?
A. Maybe a half dozen.
Q. And who would you rent that equipment from?
A. Pro Rental, I believe.
Q. Where is Pro Rental located?
A. Garrett Way in Pocatello, Idaho.
Q. And what type of mini skids would you rent?
A. I believe it was a Toro.
Q. And the backhoes, how many times do you think
you have rented backhoes?
A. Maybe a dozen.
Q. And where do you rent the backhoes from?
A. I have rented them from Pro Rental and also
Westem States.
Q. The Western States here in Pocatello?
A. Yes.
Q. Do you have a contact at Pro Rental that you
Page 39 .
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deal with regularly?
A. No.
Q. What about at Western States?
A. Dan.
Q. Do you know his last name?
A. No.
Q. The backhoes that you rent from Pro Rental,
make and model?
A. I don't know.
Q. What about at Western States?
A. I don't know that either.
Q. Are they generally Caterpillars from Western
States?
A. Yes.
Q. Do you remember what kind from Pro Rental,
whether John Deere, Case, Cat?
A. I don't remember.
Q. And the pipe pullers?
A. I believe they are Toro.
Q. And how many times did you rent pipe pullers?
A. I rented several times over the years.
Q. 'Where do you rent the pipe pullers from?
A. Pro Rental.
Q. Anywhere else?
A. No.
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Q.

in 2008, September of 2008?

A. No.

Q. Did you ever lease or buy any equipment
through Caterpillar Financial Services?
A. Yes.
Q. What did you buy or lease?
A. A Caterpillar 246-B and a Caterpillar 303.
Q. Did you ever default or fall behind on those?
A. Yes.
Q. When was that?
A. I'm not sure of the exact dates. 2009.
Q. Could that possibly be the September of 2008?
A. I don't think so.
Q. And what happened or how did that get resolved
or is it resolved?
A. There is no collection actions against them
right now. I believe that we are current
Q. The Thomas 175, are you current on that?
A. Yes.
Q. Do you know how much you have left to pay on
that, if any?
A. I don't.
Q. Is it more than 10,000?
A. I don't believe there is anything owed on it
specifically.
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Q. Any other equipment you can remember that you
have rented over the years?
A. Not that I can recall.
Q. And tell me if it's just a bad question
because I am going to throw it out there to see ifI can
understand, when you would rent tIus equipment, was it
job specific like you bid a job and you knew you would
need more equipment so you would go rent it or was this
something that you just said, hey, I want it in my
inventory for the next year, so I'll rent it?
A. Job specific.
Q. As far as the financial dealings of Edged In
Stone, I Imow you said that your wife was involved and
has been since the start. Are you also involved in the
books and all the financials that go on with Edged In
Stone?
A. Yes.
Q. I want to go through some, quicldy going back
into the '07-08 timeframe on some collections actions
that I think that Edged In Stone was involved in that
you can tell me if you remember and what it pertained
to. Do you remember anything in the March 2007
timeframe as to why or if there was a collections action
against Edged In Stone?
A. No.
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Q.

You own it?

A. I don't believe there is anything owed on it.

Q.

And the Cat 246-B, you are current on that?

A. Yes.

Q.

Do you know how much you owe on that?

A. No.

Q. And the Cat 303 nlini excavator, do you know
how much you owe on that?
A. No.
Q. And we talked about what is the judgment on
the 526, is that right, it's about 35,000?
A. Approximately.
Q. Do you remember when the first collections
action was filed against Edged In Stone?
A. No.
Q. We have been going about an hour. Do you want
to keep going or do you need a break?
A. I'm fine. Well, we could take a break, I
guess.
MR. BIR: Let's go off the record.
(Short recess.)
MR. BIR: We'll go back on the record.
Q. Sir, what I want to do is, we'll change gears
a little bit and sluft your attention to, we are just
going to, we'll call it the 526 skid loader, however you
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about the
want to do it, but we are going
machine that we are here for today and focus a little
bit on your purchase of that loader. Do you have any
documents in your possession concerning the purchase of
the machine? I know we have asked for it and nothing
has been produced as far as a purchase agreement,
purchase order, anything like that.
A. I believe it has been turned in.
Q. Is that something that you would generally
keep in your business with Edged In Stone?
A. Yes.
Q. Do you have a certain filing system or where
do you keep all of your, I'll call it your purchase
agreements, contracts, things like that?
A. We have a filing cabinet that we keep it all
in.
Q. Is it hard copy or is any of it stored
electronically?
A. Hard copies.
Q. Do you remember when you purchased the 526?
A. I want to say I believe October of 2007.
MR. BIR: I want to mark this as Exhibit
No.2.
(Deposition Exhibit No.2 marked for
identification.)
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Q. What we have marked as Exhibit No.2 is the -

1
2
3
4
5
6

we have had a lot of different versions of this. I
believe this is the operative complaint, it's the third
amended complaint which sets forth the allegations in
this lawsuit. Directing your attention to Parag.-aph 6
through 9 on the second page, it indicates that on or
7
about October 7 you received a product demonstration on
8
the 526. Is that accurate?
9
A. Yes.
10
Q. Who received this demonstration?
11
A. Myself
12
Q. Anyone else?
13
A. Darwin Han'ington at Rocky Mountain Machinery
14
and Danny Behrend at Rocky Mountain Machinery.
15
Q. Anybody else from Edged In Stone?
116
A. Not that 1 can recall.
117
Q. You I'efer to the 526 as a Thomas. Why is
18
that?
19
A. No, Boxer.
20
Q. Now, when you were listing the equipment for
21
us, you listed a Thomas 175?
A. COITect.
122
23
Q. And I thought you said a Tbomas 526.
1 24
A. Boxer 526, sorry.
1 25
Q. I probably wrote it down wrong. And can you
Page 451

tell me a
the demonstration that they
gave for you?
A. Two guys pulled up in a pickup, had the
machine on a trailer with several implements, unloaded
the machine, drove it around a little bit, augered a
hole in the middle of the parking lot, gave a
descriptive, you know, on the machine, and all its
capabilities.
Q. When did you purchase the 175 Thomas, before
or afterA. Before.
Q. And the 246-B, the Cat A. That was after.
Q. That was after. So when you purchased the 526
that we are here for today, you had already owned one
skid loader.
A Yes.
Q. I'm not familiar with the 175 Thomas. Is it
similar to the 526?
A. No, it's a full-sized skid loader.
Q. And by full-sized, it's more of a seated
driving as opposed to a stand-on machine?
A. Correct.
Q. And based on Paragraphs 6 through 9 of your
complaint it appears that you purchased the 526 on the
Page 46
same day that you saw that demonstration?
A. According to Paragraph 7 it says that I took
possession no later than October 11.
Q. Now, is this your first experience with this
type of equipment?
A. No.
Q. SO you had used - how would you call it, a
stand - how do you phrase this piece of equipment?
A. Stand-on.
Q. A stand-on skid loader. You had used these in
the past?
A. Yes.
Q. Have you used any with Edged In Stone?
A. Yes.
Q. Can you tell me which ones you used?
A. I used a Toro.
Q. And was this one of the loaders that you had
rented from Pro Rental?
A. Yes.
Q. You had never owned a stand-on skid loader?
A. No.
Q. And do you recall how many hours were on the
machine when you purcbased it?
A. Approximately 50.
Q. I see you refel'eneing the complaint, which is
Page 47 ;
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A. Yes.
Q. And do you recall the terms of the purchase?
What I mean by that is did you put any money down, what
did you finance, anything like that.
A. I made a down payment.
Q. Do you recall how much the down payment was?
A. I believe it was $6,000.
Q. Do you recall how much the 526 loader was?
A. I believe it was somewhere in the neighborhood
of $23,000.
Q. And you put $6,000 down and then you financed
the remaining balance?
A. Correct.
Q. Do you know what the remaining balance was?
A. The total contract was approximately 42,000,
43,000.
Q. What else did you purchase?
A. Purchased several attachments that attached to
the Boxer.
Q. Could you use these attachments with any other
machine?
A. No.
Q. SO you couldn't use them on the 175 Thomas?
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A. No.
Q. You couldn't use them on the Cat sldd loader?
A. No.
Q. And who purchased the loader and the
attachments? W'hat I mean by that is did you purchase
them personally or was it purchased through the company?
A. I don't know.
Q. Is the.'e any way to determine that?
A. Yes.
Q. How would you go about determining that?
A. I believe there is a contract.
MR. BIR: We'll mark the next document as
Exhibit No.3.
(Deposition Exhibit No.3 marked for
identification.)
Q. This looks to be a purchase order for the 526
loader as well as quite a few other tools or
attachments. Have you ever seen this document before?
A. Yes.
Q. And down on the right lower portion it says
customer's name and I believe says Preston George. Is
that your signature?
A. Yes, it is.
Q. This document is dated July 31, 2007.
A. Yes, it is.
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Q, Did
the skid steer in July of 20071
A. No.
Q. How is it that -- and I am trying to correlate
with the dates. You mentioned that the first time you
saw the machine was at this product demonstration in
October of 2007. But then there is a purchase order
about two and a half months before that. Do you know
how that corresponds?
A. I don't. I don't know if the date on this is
wrong or if the date on the complaint is wrong.
Q. Do you know if you received a copy of this
purchase order?
A. No, I don't know if I received a copy of this.
Q. And, again, you don't recall ordering this
piece of equipment in July of 200n
A. No.
Q. Now, looking at the list of items on here, we
have the 526 Serial No. 1269 for a list price of
$21,599. Is that accurate?
A. Yes.
Q. And there is a notation as well that has 48
hours above that. Does that correspond with the roughly
50 bours that you said had on it when you got it; is
that correct?
A. Yes.
Page 50

Q. Just above that list price for the 526 there
is it looks like a name or two there and a phone number.
Do you know who those people are?
A. The insurance company, Farm Bureau Insurance,
Bill Terry was our insurance carrier at that time and
that's his phone number,
Q. Now, going down through the attachments we
have a 44-inch bucket, a power head No. 0101. What is
that?
A. It's a hydraulic power unit that hooks onto
the Boxer to drive the auger.

Q. And we have a nine-inch auger bit, 36-inch
auger bit, 36-inch standard trencher, vibrating plow,
12-inch blade for plOW, is that a cable reach?
A. It looks like cable reel.
Q. A plow pipe bullet, cable pull grip, a
leveler, a four-inch power - is that a rake?
A. Power rake.
Q. One heavy duty pallet fork. Are these all
things that you purchased on the same contract?
A. Yes.
Q. And these are all specific to this Boxer
loader; correct?
A. Yes.
Q. The name -- well, it's a signature, I can't
Page 51
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really make out the name of
from Rocky
Mountain Machinery. Do you recognize that name or
signature?
~

1

Y~

Q. Who is that?
A. Danny Behrend.
Q. Is that the gentleman you dealt with at Rocky
Mountain?
A. Yes.
Q. He was one ofthe individuals that gave you
the demonstration?
~ He attended the demonstration.
Q. When you went to Rocky Mountain on or about
October 7, that timeframe when you purchased this
equipment, were you going there for the specific purpose
of buying equipment or were you just going to look?
A. I was going for a demonstration.
Q. Did they contact you?
A. Yes.
Q. Do you remember who contacted you?
A. Danny Behrend.
Q. Had you had any contact with Danny letting him
know, hey, I am going to be in the market for one of
these stand-on skid loaders, if you have one come in,
let me know? Why did he contact you, if you know?
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A. No.
Q. Were you aware at the time you were purchasing
it what kind or make and model of engine was in the skid
loader?
A. Make and model, no.
Q. Were you aware that it was a Perkins engine?
A. I am sure I was informed it was a Perkins
engine.
Q. Is that something that affected your
detemunation of whether you were going to buy the
machine or not?
A. No.
Q. Had you had any interaction or exposure, ever
used a Perkins diesel engine at any point in your life
prior to purchasing the 526?
A. We had a diesel pump motor on the farm that
was a Perkins engine.
Q. Anything else?
A. Not that I know of.
Q. SO in purchasing or making the decision to
purchase the 526, you didn't do any research or any sort
of investigation into the Perkins engine that was going
to be in the 526; is that correct?
~ I investigated the 526, not necessarily the
engine.
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I specifically requested and informed him that
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I was in the market for one.

2
3
4

Q. Do you recall how long before you got tbe
demonstration that you told Mr. Behrend this?
A. Months.
Q. Did you give him any other information on what
type of stand-on loader -

5

6
7

A. No.

8

Q. Do you recall exactly what you told him?

9

~

I told him that I had rented stand-on units
and that I liked them because of their mobility and the
work they could do in confined spaces and the amount of
work that they could eliminate, and he researched it and
found the Boxer and they came up to give us a
demonstration.
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Q. The stand-on loaders that you had rented in
the past, those were Toros; correct?
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Q. Did you inform Danny that maybe you wanted a
Toro?

20
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Q. You didn't care what kind it was?
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No.

21

No, not at that time.

Q. At any point prior to purchasing the 526, did
24
25
you care who the make or manufacturer was?
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Q. And when did you investigate the 526?
A. After the demonstration.
Q. And what sort of things did you do in your
investigation ofthe 526?
A. I went to the website, the manufacturing
website.
Q. Walk me through, if you can - I know it's
going back four or five years and specific dates and
times are tough, but the demonstration based on your
complaint was on or about October 7. Do you recall when
you made the decision, because your complaint says on
that same day you made the decision to purchase it. Is
that accurate?
A. Yes.
Q. SO after you purchased it then you went and
did some more reseal'ch on what you were buying?
A. Yes.
Q. And you went online?
A. Yes.
Q. And what did you do?
A. Browsed the website.
Q. Anything you recall sticldng out in your mind
about what you looked at or anything like that?
A. The capabilities of the machine, the boastings
of their abilities and quality, specifically a
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calculator that said if the machine

1
2
3
4
5
6
7

this

many guys, this much per hour, this machine will save
you this much per year.
Q. SO the efficiency of the machine?
A. Yes.
Q. And this was all on Compact's website?
A. Correct.
Q. Did you go anywhere else on the Internet or
any other literature did you look at regarding the 526
other than Compact's website?
A. No.
Q. Did you do any investigation or research into
the Perkins engine that was going to be installed in
that 5261
A. No.
Q. At the time you were purchasing the 526, J am
just looking at some documents, it looked like the
address for Edged In Stone was 880 Redmond in Chubbuck,
Idaho.
A. Correct.
Q. At what point or did the business shift into
Pocatello?
A. At that time the mail was going to my home.
Q. SO is the 880 Redmond your home address?
A. Yes, it is.
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haven't
ofthe purchase information,
contracts, things like this from you guys, we actually
just got this a couple of days ago from Rocky
Mountain A. The copy that I have we also got from Rocky
Mountain.
Q. Then we are probably looking at the same
tbing. So, again, I will ask, just check your files and
records, and see if you have turned it over to Bryan,
then we will ask for that again just so we can make sure
we have got everything.
Looking at Exhibit No.4, which is a five-page
document that has a few different things involved with
it but this document looks to be signed on October 15,
2007, with your signature. Does that sound about right?
A. Yes.
Q. Do you know if you had already taken
possession of the loader and the attachments prior to
signing this?
A. I do not.
Q. To the best of your memory, the day you went
in for the demonstration you were contacted by Danny,
you went in and you saw the demonstration, do you
remember if you signed any paperwork on that day?
A. I do not recall if I signed any paperwork on
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Q. Did Edged have a home office or anything like
that or did you run it out of your house?
A. Ran it out of our house, the office.
Q. SO you had an office in your home?
A. Yes.
Q. And then at some point it appears that the
address shifts to a Pocatello address?
A. Yes.
Q. Is that another residence or did you open up
an actual office for Edged In Stone?
A. We opened an actual office for Edged In Stone.
Q. And can you tell me just a little bit about
what the makeup of that office was, as far as, does it
have two office rooms, a conference room, what is it?
A. One large room with two desks and filing
cabinets and some computers.
Q. Is that still the office for Edged?
A. Yes.
Q. The next document I want to show you is the
installment sale contract or basically the purchase
contract for the machine.
MR. BIR: We will mark that as Exhibit No.4.
(Deposition Exhibit No.4 marked for
identification.)
Q. Just so you know, when I asked you earlier, we
Page 57
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that day.
Q. Do you remember how long after it was that you
received that demonstration that you actually took
possession of the equipment?
A. No.
Q. Was it a relatively short timeframe? And what
I mean by that is less than a week.
A. I would guess at around a week.
Q. Looking at Page 1 of Exhibit No.4, which is
the front page of the sale contract, it lists obviously
the skid loader and then four other items and it's
not - it's not the list tbat we saw in Exhibit No.3 on
the purchase order. Do you know why all the equipment
you purchased is not listed on the sale contract?
A. No.
Q. Everything listed on the purchase order that
we talked about in Exhibit No.3, you got all of those
items; correct?
A. Yes. It would be my assumption that these are
the serialized numbers on the equipment and the other
pieces of equipment are not serialized.
Q. And the number, the $40,405, that matches your
memory of what you paid for all the equipment?
A. Yes.
Q. 'Vas it any concern to you as we sit here today
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.e sale contract,
that all the items weren't
did tbat bother you at ali?
A. No.
Q. SO looking at the terms of the contract it
appears that you were going to put $6,000 down and then
you were going to finance the remaining at $998.55 a
month; does that sound about right?
A. Yes.
Q. And you wrote, the last page of this Exhibit
No.4 is an actual $6,000 check from yourself to Rocky
Mountain.
A. Yes.
Q. Now, the check is dated October 5.
A. It looks to me like it's dated October 15.
Q. Okay, that's a good clarification, it's not a
zero, it's a 1. So you think the 15th, probably the
same day you signed the sale contract; does that sound
about right?
A. Yes.
Q. And did you take possession of everything at
the same time? What I mean by that, all the
attachments -A. No.
Q. You did not. Do you recall what you took
possession of first?
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A. Some of the equipment had to be special
ordered, and I don't recall what they had with them and
what we had to order.
Q. SO correct me if I am wrong, after the
demonstration you wanted to buy the machine and all
these different attachments. Obviously the machine was
there on site. At some point around October 15, give or
take some days, you tool, possession of the loader itself
and then whatever attachments they may have had on site
and then they OI'dered you some mOl'e?
A. Yes.
Q. But you do recall taldng possession of
everything that's listed in that purchase order?
A. Not that day but -Q. Not that day but at some point.
A. At some point, yes.
Q. Looking at Exhibit No.2, which is your
complaint, this is one we will probably refer back to
from time to time, on Paragl'aphs 12 and 13, we talked
about this a little bit, it mentions that you reviewed
the warranty infOl'mation contained on the manufacturer's
website and the written warranty and relied on these
warranties. These warranties, are these the ones you
saw on the website from Compact?
A. Yes, tlu'ough the representatives that were
Page 61
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the sale of the machine, the
demonst~tion.

Q. So the gentlemen from Rocky Mountain -A. No, the guys that were demonstrating the
machine out of California.
Q. They were the ones from Compact?
A. Compact Power or distributorship of some sort.
Q. SO either from Compact or a dealer of Compact.
A. Con-eel They reviewed the warranty
information with us as they were demonstrating the
machine.
Q. Did they review any warranty information with
you that was specific to the engine?
A. Yes.
Q. And were you aware at this time that you were
going to be receiving different warranties for the
machine itself and then just for the engine?
A. Yes.
Q. And do you recall what they showed you or what
they told you specific to the engine?
A. No.
Q. It's your understanding that these gentlemen
were representatives of Compact; correct?
A. Boxer.
Q. Did you have any understanding that anybody
Page 62
was representing Perkins?
A. No.
Q. Prior to purchasing the skid did you have any
communication with anybody that you believed was a
representative of Perkins?
A. No.
Q. And are you familiar or have any understanding
of the relationship between Caterpillar and Perkins?
A. My understanding is that Caterpillar owns
Perkins.
Q. Did you have any communication prior to
purchasing the skid with anybody that you believed was a
representative of Caterpillar?
A. No.
Q. During the demonstntion that these
individuals were giving you, did they provide you with
any documentation that you believed was specific to the
Perkins engine as far as maybe a warranty or owner's
manual or anything like that?
A. Owner's manual.
Q. What about the warranty statement?
A. If! recall con-ectly, it included the
wamlI1ty statements with the owner's manual.
Q. Do you know whether you looked at that
warranty statement before you purchased the skid?
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A. I reviewed all the
Q. Do you recall what the Perkins warranty was on

that engine at that time, before you purchased it?
A. No, I'd have to refer back to the paperwork.
MR. BIR: The next document we will mark as
Exhibit No.5.
(Deposition Exhibit No.5 marked for
identification.)
Q. Sir, this is a one-page document. It's been
previously marked in this case as Perkins/Cat 00001 and
it's the warranty statement that's applicable to the
engine, I'll represent to you it's the warranty
statement that's applicable to the engine in the 526
loader. Have you seen this document before?
A. Yes.
Q. Do you know when was the first time you saw
it?
A. No.
Q. Do you believe or have an understanding that
you saw this prior to purchasing the skid?
A. No.
Q. SO it was sometime after?
A. Yes.
Q. And do you know how you carne into possession
with this documeut?
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A. It's in some of these court documents

(indicating).
Q. And do you remember ballpark for me the first
time you actually read it and went through it?
A. No.
Q. Do you Imow whether you received this when you
purchased the skid?
A. No, I do not.
Q. And at some point after purchasing the skid
you came into possession with the document and you have
read it. Have you read through the limitations and
exclusions, the Section 7?
A. I believe I have read it.
Q. Do you remember when the first time was that
you read it?
A. No.
Q. Now, since the time that you have come into
possession of this document and you have read it, is
there any part of the document that you read that you
don't understand?
A. Not at this time.
Q. Now, I know that you told us that prior to
purchasing the skid you didn't have any contact with
anybody from Perkins or Caterpillar at any time
regarding this skid; correct?
Page 65

4
5
6

7

8
9

10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. No.
Q. And is it correct that you never informed
Perkins or Caterpillar of your intent on how you were
going to use the skid; is that correct?
A. Correct.
Q. And is it correct that you never informed
Perkins or Caterpillar that you were going to be using
this machine in your business for revenue producing
purposes; is that correct?
A. Can you ask me the question again?
Q. Yes, that was bad. You never informed anybody
at Perkins or Cat that you were going to be using the
526 loader in your business with Edged In Stone for
revenue producing purposes; is that a correct statement?
A. I did not inform them that I was going to be
using the slcid for a revenue producing purpose.
Q. Along the same lines you never informed
anybody at Perkins or Caterpillar of any contracts that
you had in place that the skid loader was going to be
used on?
A. I did not.
Q. Is it true, sir, that to your understanding
Perkins or Caterpillar had no way of knowing how you
intended to use the machine?
A. I believe that is false. I believe that
Page 66

Caterpillar and Perlcins lmew exactly how the machine was
going to be used.
Q. Actually I'll take that back. Do you have any
information that Perkins or Caterpillar knew how that
engine was going to be used in that machine?
A. Yes.
Q. What is your basis for that?
A. Caterpillar and Perkins build machinery for
construction purposes, for dirt moving purposes. A skid
loader, mini skid loader, stand on, sit in or walk on,
whatever, that's the purpose that they are made for, is
to work in the dirt for revenue producing purposes.
Q. Perkins or Caterpillar didn't make this
machine; correct?
A. They made the engine.
Q. They made the engine, that was it; correct?
A. COlTect.
Q. And then they sold the engine to somebody else
who installed it in the loader; correct?
A. Com~ct.
Q. And at your time of purchase you didn't fill
out any paperwork or any documentation specific to the
Perkins engine; is that correct?
A. Not to my knowledge.
Q. At any point from the time that you first saw
Page 67
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j it until the time
the 526, the time that you
we sit here today, did you ever contact anybody at
Perkins to negotiate or rework the terms of the written
warranty that we see in Exhibit No.5?
A. No.
Q. What I want to do is slide a little bit more
into Edged's use of the machine. You have given us a
pretty good list of everybody who has worked for Edged
from 2006 to the present, and what I would like to do is
I am going to go through that list and you can tell me
yes or no whether any of these individuals had ever used
the 526 skid from the time of purchase until it broke
down in May of '09.
A. Okay.
Q. J.e. Wride?
A. No. Some of these I don't know if they used
it or not. It would be an assumption.
Q. Just give me the best estimate. If you can,
great; if you don't know, tell me you don't know.
A. Okay.
Q. Jason Saiz?
A. Yes.
Q. Chris Fletcher?
A. Yes.
Q. Phillip Pena?
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A. Yes.

Q.

Jorge Fuentes?

A. No.

Q.

Scott Webb?

A. No.

Q.

6

Cole Pepper?

7
8
9
10

A. No.

Q.

Ron Lee?

A. No.

Q.

Your father, Bill George?

A. No.

11

Q.

12

Tyler Berrett?

13
14

A. No.

Q.

J ames Hlavaty?

15
16
17
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20
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A. No.

Q.

Casey Hlavaty?

A. Yes.

Q.

Derrick Toupin?

A. Yes.

Q.

Lonnie Davis?

A. No.

Q.

122

Justin Lee?

123
124
25

A. Yes.

Q.

Jared Barthlome?

A. I don't know.
Page 69

ez?

A

,

Q. And your son, Austin George?
A. No.
Q. For the individuals who have used the skid, is
it something that you provided training for on how to
properly use the machine?
A. Yes.
Q. Did anybody else other than yourself provide
any training to the employees at Edged In Stone?
A. Not fonnal training.
Q. And explain that for me when you say not
formal training.
A. I'll give you an example of a possibility.
Chris Fletcher is a foreman on a job site. He needs an
employee who is unfamiliar with the operation ofthe
I{I',
macbine to do something with it. He may instruct him
I'
how to do that, to operate the machine.
Q. But no one outside of the Edged In Stone
Ii;
family trained any of the employees? What I mean by
that, nobody from Rocky Mountain Machinery came and gave ,~
n
you guys training or nobody from Compact, Boxer, gave
you training?
A. They gave me training.
Q. And then you trained the other employees.
Page 70

A. Yes.
Can you tell me how you went about that
training?
A. Walk around the machine, explanation from -how I gave the training to the employees?
Q. The training to your employees, yes.
A. Yes, we did a walk around the machine and
basically went through the functions and servicing
processes and operation, operating processes of the
machine. Oftentimes gave a demonstration of how it
worked.
)
Q. And is this something that was done on one
~c
:
occasion or was it routinely done?
A. I have given several demonstrations on the
machine.
i
Q. On average can you give your best estimate for
me, how often weJ"e you using this machine, from the time
you bought it, I know you said that December through
April months are not the best or not the busiest, and
picking up let's say, then, in May of 2008, how often
were you using the machine?
Ii
A. Daily.
Q. How many hours a day?
A. I would say up to ten hours a day.
I':
Q. Is this the type of machine that would be put
Page 71 I
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I
on one job site -2
A. No.
3
Q. -- or would it be moved around?
4
Moved
around.
A.
5
Q. And then as far as at the end of the day was
6
there any storage procedure with this particular
7
machine?
8
A. No.
9
It
would
be
just
left
outside
on
the
job
site?
Q.
10
A. On occasion.
Q. Where, if anywhere, where would Edged In Stone 11
12
keep its equipment. Do you have a yard somewhere?
13
A. Yes, in Pocatello.
Q. Where is that at?
114
A. 3550 Highway 30 West.
115
16
Q. Is it just a storage yard?
117
A. Yes, and a shop.
18
Q. What shop, I mean is it a maintenance shop
19
or -20
A. Yes.
21
Q. Is it Edged In Stone's maintenance shop?
22
Yes.
A.
Q. And describe for me the best you can this
,23
24
maintenance shop.
25
A. It's an uninsulated covered building with a
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A. In a
room we do.
Q. This is not the same business address that you
gave me earlier, is it?
A. Yes.
Q. SO this is where your head office is.
A. Yes.
Q. I apologize, that's my fault. I am going to
go through just a few of the employees that we have
talked about before. These were identified to us and I
just want to get a little more information on them. Is
Chris Fletcher still with Edged In Stone?
A. Yes.
Q. And he is a foreman?
A. Yes, he is.
Q. Is Jason Saiz still with Edged?
A. No.
Q. When did he stop working for A. The fall of, I would say November of 2009.
Q. Phillip Pena?
A. Yes.
Q. Tyler Berrett?
A. No.
Q. When did he leave Edged?
A. 2010.
Q. Derek Toupin?
Page 74

roll-up door and it's probably 30 feet wide and 40 feet
long.
Q. Do you store equipment in the building itself
or is the equipment stored outside?
A. Both.
Q. Inside, is that where you perfOl'm all the
service and maintenance on the equipment?
A. When possible.
Q. You say when possible. Is that due to the
fact that some needs to be done in the field?
A. Well, sometimes there are other things that
take up the shop room so we might have to perform
maintenance outside.
Q. Other than stol'ing equipment and doing some
service and maintenance work on the equipment itself,
al'e any other opel'ations of Edged In Stone conducted out
of this facility?
A. Okay, ask me the question again.
(Record read.)
A. I would say all of our operations other than
the jobs that we have going in the field are conducted
out ofthis building.
Q. Do you have desks in there?
A. Yes.
Q. Do you receive phone calls?
Page 73

A. No, 2010.
Q. Casey IDavaty?
A. Yes.
Q. Does Edged In Stone employ a full-time
mechanic?
A. Now or at the time of the -Q. Let's go in 2007.
A. No.
Q. 2008?
A. No.
Q. 2009?
A. No.
Q. 2010?
A. Yes.
Q. Who was that?
A. Bill George.
Q. When did your father become the full-time
mechanic for Edged?
A. June 0[2010.
Q. And why did you decide to hire your father as
a full-time mechanic?
A. Because he was out of work.
Q. Any other reasons?
A. He is a good mechanic.
Q. In 2007 there was no full-time mechanic. Who
Page 75
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at Edged In Stone was
for performing the
service and maintenance on all the equipment?
A. Myself.
Q. You did it all?
A. I was responsible.
Q. Who actually performed the work?
A. Myself, Jason Saiz, Chris Fletcher, Phillip
Pena.
Q. Do you know whether Mr. Fletcher has any
mechanical background?
A. No.
Q. What about Mr. Saiz?
A. I believe he has some mechanical background.
Q. Do you know what that is?
A. No.
Q. And what makes you believe he has that
background?
A. Grew up on a farm, worked in the automotive
industry off and on.
Q. What about Phillip Pena?
A. I don't believe so.
Q. Other than yourself, Mr. Fletcher, Mr. Saiz,
Mr. Pena, those four people, in 2007 did anybody else
perform any service or maintenance to any equipment
owned or operated by Edged In Stone?
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A.
the morning, before any machine
is started, check the oil and fluid levels, check the
air filter, clean the air filter, check the tires,
grease the machine and make sure it's full of fuel.
Q. That's something that you would personally do?
A. No.
Q. Who would do that?
A. Myself, Chris Fletcher, Jason Saiz; primarily
it was the responsibility of the foremen and managers.
Q. SO whoever the foreman or manager was on that
particular job site where that piece of equipment was,
it was their responsibility to do that morning, would
you call it a walk-around service, how do you term it?
A. Morning preflight.
Q. You are not from the flight background, are
you. Do you keep daily checklists, documentation of
that work?

A. No.
Q. SO there is nothing to verify that that work
was done?
A. There are no daily checklists.
Q. Is that the same for all the equipment?
A. Correct.
Q. SO that's the daily or morning preflight?
A. Daily, yes.
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A. Not to my knowledge.
Q. 2008, the same question, who performed the
maintenance for Edged In Stone's equipment?
A. Primarily the same group.
Q. SO yourself, Mr. Fletcher, Mr. Saiz, and Mr.
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A. Yes.
Q. And then 2009, the same question.
A. J would say primarily the same group.
Q. Tell me a little bit about the general service
and maintenance practices at Edged In Stone. What I
mean by that is would service only be done when
something broke down, were daily walk-a rounds and
checklists performed. I just want to know how Edged
went about taldng care of its machines. I am just
talking about the machines, I don't cal'e about the
trucks right now.
A. Can you be more specific? It's kind of asking
me a bunch of different questions in one.
Q. It was compound. Let's take the 175 Thomas.
When did you purchase that, if you can recall?
A. 2005.
Q. SO let's go into the year 2008, starting in
2008 what was the daily service and maintenance that was
performed on the 175 Thomas?

23
24

25

Q. Is there anything that's done at the end of
the shift or is it parked and just checked the next
morning?
A Typically it's parked unless there is some
indication that something is askew.
Q. And that daily preflight checklist that we
talked about, that was done the same for the Cat 246-B?
A. For all the equipment.
Q. Is there any, between yourself, Mr. Fletcher,
Mr. Pena, Mr. Saiz, was there any assignment to
particular equipment? What I mean by that is you knew a
piece of equipment better than somebody else, so even if
they were on the job site, you would go out there and do
the dailyA No,
Q. SO whoever was there.
A. COITect.
Q. As of 2008, were you ever on site doing work
yourself?
A. Absolutely.
Q. At any point did you personally provide any
training to MI'. Saiz, MI". Pena, or Mr. Fletcher, on how
to properly do these daily preflight checklists?
A. Yes.
Q. And you did that for each piece of equipment?
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1
A. Yes.
2
And
can
you
tell
me
what
you
did
as
far
as
Q.
3
that training went? You told me what things were done
4
on the daily checklist. How did you go about training
5
each one of those individuals?
6
A. Just showed them how to check the oil, how to
7
clean the air filters, where the air filters were, how
8
to check the tire pressure. Some of these things the
9
guys already knew, though.
Q. At any time did you have anybody from Compact, 10
-11
Rocky Mountain, Caterpillar, Perkins, Western States,
12
anybody outside of yourself provide any training or
13
education to these gentlemen on how to properly service
this equipment?
114
15
A. No.
.16
Q. Now, you mentioned that tbere is no daily
17
checklist or logs kept. Wbat kind of documentation is
18
kept for tbe equipment as far as the service and
19
maintenance goes?
20
A. Interval maintenance for the machines.
21
Q. What do you mean by interval maintenance?
22
A. Let's say, for example, if the oil on the
23
Boxer is due to be changed every hundred hours, we would
24
write down the date it was changed and the hours, and
25
then would refer back to that to see when the next
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A. It's a
Q. Now,
the handwritten notations on it,
I'm just talking about the typewritten, the columns that
say date, hours, and a variety of things, and there is a
Boxer 526 in bold in the upper left-hand corner, who
created the, I'll call it the template or the document
itself?
A. I think it's one that I created offline.
Q. When you say offline, what do you mean by
that?
A. Something that I went online and just wrote in
maintenance template and then probably changed it to fit
the needs of each piece of equipment
Q. Do you know if you looked at the owner's and
operation maintenance manual for the Compact Boxer
itself in creating tbis document?
A. Yes.
Q. Did you look at the Perkins owner's operation
and maintenance manual in creating Exhibit No.6?
A. I'm not sure whether it was combined into the
owner's manual for the Boxer or if it's a separate
manual but there was specific instruction on how often
to change the oil, how often to check the oil filter.
Q. Now, this particular document, Exhibit No.6,
this is the actual - do you call it a maintenance log?

Page 80

scheduled change would be.
Q. Where would that be written down?
A. In a logbook in the shop.
Q. Is there a logbook for each piece of
equipment?
A. No, it's just a sheet and it's got all the
equipment on it.
Q. SO is there a different sheet for each piece
of equipment?
A. Yes.
Q. And that's kept in the office?
A. In the shop.
Q. How was it kept, is it in a binder -A. It's in a binder.
Q. And who keeps those records, is it whoever is
doing the work?
A. Whoever is doing the work.
Q. I'll show you the next document we will mark
as Exhibit No.6.
(Deposition Exhibit No.6 marked for
identification.)
Q. This has been produced to us and identified as
Edged 93. Have you seen this document before?
A. Yes,
Q. Can you teU me what it is?
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A Yes.

Q.

This is the maintenance log for the Boxer 526
skid loader which is the subject of this lawsuit; right?
A. Yes.
Q. If we can go through, let's just look at that
first column, it says 1117, 99. So Edged In Stone had
been in possession of the loader maybe a little less
than a month; does that sound about right?
A. Yes.
Q. Let me ask you a question. Looking at the
date, there is no, and I made an assumption there that I
shouldn't have, there is no year, it just says 1117.
A. Con'ect.
Q. Is that November 7 of, do we know what year it
is?
A. I am assuming it's 2007,
Q. Just because of the time line?
A. Yes.
Q. Now, let's just focus on this first row, there
is an oil change and it says check.
A. That means the oil was changed.
Q. And then it says fuel filter changed. Is that
a check or an N?
A. N.
Q. And then there is another N. Does the N mean
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no, like it wasn't done?
A. There is a line that says NA, nonapplicable.
So it wasn't changed at that time.
Q. Does not applicable, does it mean it doesn't
need to be done?
A. Yes.
Q. And the hydraulic filter change didn't need to
be done?
A. Correct.
Q. And then the air filter change inner, is that
an NA as well?
A. It says CL. I am assuming that is cI eaned.
Q. Let me ask you this. The difference between
the air filter, the iuner and the outer, do you know the
difference?
A. Yes.
Q. What is it?
A. Most tractors, skid loaders, big loaders,
backhoes, things that work in the dirt, in the
construction environment, have two air filters, an inner
filter and an outer filter. The outer filter is
typically the primary filter and the inner filter is
typically a finer meshed inner filter, I guess, kind of
a dual filter system to help protect the engine.
And I think if you look at this sheet, it says
Page 84
air filter changed inner and, even though there is a CL
there, which I am assuming stands for cleaned, that one
and the rest of them are kind of squiggled through
because there is 110 inner filter, and then the air
filter outer it says changed.
Q. Let me do this, I want to get a frame of
reference on the time, the date that we looked at, the
1117 based on when you purchased the Boxer and the
hours, you believe that that's November 7 of 2007; is
that accurate?
A. Yes.
Q. And then tbe next row is 5/8, meaning May 8,
and there is 146 hours. Do you understand that would be
May 8 of 2008?
A. Yes.
Q. And then July, the next entry is July 16 with
241 hours. Would you understand that to be July 16,
2008?
A. Yes.
Q. And then the next entry is September 4, it
looks like, with 347 bours. '''ould you understand that
to be September of 2008?
A. Yes.
Q. Now, the next entry is 416 hours but it's not
dated. Do you know why?
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A. No.
Q. And then the next entry is at 507 hours March
10. Would you understand that to mean 2009?
A. Yes.
Q. And then the next entry is at 580 hours and it
says April 5. Is that also 2009?
A. Yes.
Q. Going back to the top row, that November 7
entry, it looks like almost all-- there is some sort of
initial at the end where the last column says signature.
A. Yes.
Q. And it looks like there is some initials. Do
you know whose initials those are?
A. TIlat first one looks like mine and the one on
3/1 0 looks to be mine. And 4/5 looks like mine.
Q. Now, going back to the November 7, the first
entry, it appears those are your signatures and it looks
like there is a CL for the inner air iJlter and a CL for
the outer air fiIter, and you understood that to mean
that you cleaned the iJlters?
A. Yes.
Q. Now, you said that, moving down, there is a
squiggly line, and you said that is because there is no
inner air filter.
A. Correct.
Page 86
Q. How did you clean tIle inner air filter on
November 7 if it didn't have one?
A. It has a line through it.
Q. SO you are saying you scratched that out, you
didn't do that
A. Right.
Q. Now, based on the materials you looked at in
compiling this maintenance log, was the air filter
supposed to be cleaned or changed on these intervals?
A. Cleaned.
Q. And do you know the hours or time interval
that the air fiItel' outer was supposed to be changed?
A. No, I'd have to refer to the owner's log.
Q. The air filter cbange for the inner, this
machine didn't have an inner air filter, is that your
understanding?
A. It does not have an inner air filter.
Q. The outer air filter, that is specific to the
engine, 110t the machine; is that correct or is that
incorrect?
A. I don't know how to answer that.
Q. Looking at the second row, the 5/8 row, I
can't really make out those initials. Can you?
A. I can't.
Q. Tbe next entry, the 7/16 row, does it appear
Page 87
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who did that
there is no initials at all, do we
wOI"k?
A. I don't know who did that work. That looks
like my handwriting but I'm not sure.
Q. And the next, the 9/4, again there are no
initials. Do you recognize that writing where it says
tracks are bad?
A. No.
Q. The next entry at 416 hours, it says tracl<s
torn, replaced tracks. Do you recognize that writing?
A. No.
Q. The next entry says Rocl<y Mountain serviced,
changed hydraulic pump. Do you know whose writing that
is?
A. It looks like mine, but I'm not a hundred
percent positive.
Q. Then at 507 hours you mentioned those are your
initials; is that accurate?
A. It's overwritten by part of the line that says
Rocky Mountain serviced and changed hydraulic pump. It
could be my signature but I'm not sure because the line
on the P from pump comes down right over the top of it.
Q. The entry that says notable power loss, water
pump, do you know who wrote that?
A. No.
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Q. Now,
the type of log that's kept in
the shop; right?
A. Yes.
Q. And there is one of these for every piece of
equipment?
A. There is.
Q. And if I wanted to get the maintenance logs
for the Cat loader, Cat excavator, and the 175 Thomas, I
would just ask for the maintenance log for those pieces
of equipment?
A. Yes.
Q. Is there any other documentation, other than
Exhibit No.6, is there any other documentation
reflecting any service or maintenance that Edged did to
the 526 Boxer at any point since it purchased it?
A Not that Edged did.
Q. Did anybody do any other service or
maintenance on the 526?
A. Rocky Mountain Machinery performed work on the
machine and maintenance.
Q. Can you tell me the best you can in
chronological order all the work that Rocky Mountain did
on that machine?
A. I know Rocky Mountain serviced the machine,
replaced some pins, changed the hydraulic pump, ordered
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Q. Are you familiar with that problem or issue,
notable power loss, water pump, when the machine had
about 507 hours on it?
A. J know the water pump was leaking. I don't
know about the power Joss.
Q. Is that something that should have been
brought to your attention?
A. Yes.
Q. Then there is an entry, a handwritten entry
that's pretty tough to make out but it says pins for
something access, vel'y worn. And then I can only make
out maybe replace something brol<en front plate. Can you
help me out on that one?
A. J think it says pins for bucket excessively
WOI11, need replaced, something broken front plate.
Q. And do you recognize that writing?
A. Again, it looks like mine but I'm not
positive.
Q. And then the last entry is 4/5 at 580 hours
and are those your initials at the end?
A. It looks like my initials.
Q. Is that your writing?
A. That looks like my writing.
Q. Is that radiator bolt missing?
A. Yes.
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us a couple parts and tracks. I don't recall the
chronological order.
Q. You said service machine. What do you know by
that?
A. I believe that they did an oil change on it
when they had it in there for other things. I think
that's documented.
Q. Do you remember the first time you took it
into Rocky Mountain to have work done on it?
A. No.
Q. Do you know if Rocky Mountain is authorized to
work on Pel'ldns engines?
A. No. Do you care if we take a break?
MR. BIR: Let's go off the record.
(Discussion off the record.)
(Lunch recess taken from 12:25 to 1: 15
p.m.)
MR. BIR: Back on the record.
Q. (By Mr. Bir.) Sir, after the lunch break
sometimes sitting there having a sandwich thinldng about
stuff we have talked about something might pop into your
mind. Do you want to tell me something that maybe was
inconect this morning or cbange anything? If anything
came to mind that you wanted to clarify, this would be a
good time to do it.
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A. No, but as time goes on,

1

.lk of

2

something -Q. Please do. One thing J forgot to tell you at

3

the outset, this gentleman to our right is taking down
every word we are saying and at the conclusion of the
deposition he will send you or to your attorney, it will
be transferred over to you, it will be like a booklet
and it just reads as a question and answer, everything
we have talked about here today and during that time you
will have an opportunity to read through your testimony
and make any changes you want to mal<e.
The only thing J will warn you about is if you
make any substantive changes like a yes to a no or a no
to a yes, we will be able to comment on that at the time
of trial and that might affect your credibility. So
tbat's why it's good, if something pops in your mind
that you want to change, say, bey, no, it was this, now
is the time to do it, or throughout the deposition, just
let us know.
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A. Okay.
Q. Going back where we left off on Exhibit No.6,
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which is the maintenance log for the 526 Boxer, do you
Imow what the recommended interval is to change tbe air
filter on that machine?
A. No, not offhand.

25

A.I
A' to the owner's manual.
Q. And we touched on this before as far as Rocky

Mountain doing some service on the 526. Other than
Rocky Mountain Machinery, is there anybody else outside
of Edged In Stone that ever did any service or
maintenance on this machine, up until the time it went
to Northwest Power Systems?
A. Not to my knowledge; however, it could have
been serviced in some sense prior to my purchase. It
did have 50 hours on it when I bought it, or 48.
Q. The same question, but post your purchase.
A. Correct.
Q. Is there any documentation that would be as
far as buying some replacement parts, like let's say oil
filters or fuel filters or air filters, do you guys keep
receipts or any documentation on what maybe parts or
components are purchased for service and maintenance?
A. We typically keep all of our receipts;
however, I don't know that we have any for the Boxer
itself.
Q. As far as your shop goes, do you have a
storage room or an inventory of spare parts?
A. Yes, however, we typically don't stock surplus
oil filters and air filters and things like that.
Q. You just purchase on an as-needed basis?
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Q. Looking at this log, is there anything else
that would tell either yourself or Mr. Fletcher or I
believe it was Pen a or Saiz, wben to do this particular
cbecldist?
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A. Not by this log.
Q. When would they know, what would indicate wben

5

6
7

to do this work?
A. I would tell them.
Q. And how would you know when this needed to be

8
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done?
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A. J would refer to the owner's manual.
Q. Looking at the date and hours in Exhibit
No.6, it doesn't seem like there is any set period, you

11
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know, every 50 bours, every 100 bours, every 150 bours,
it just seems kind of sporadic. How did you know when
to do this work?
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A. We try to change the engine oil at least every
hundred hours.
Q. How about the air filter?
A. ]t's cleaned daily.
Q. How often is it changed?
A. I would have to -- every machine is different
so on things like that I would refer to the ovmer's
manual.
Q. I am just talking about the Boxer.
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1 23
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Page 93
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A. That's correct.

Q. Going back to Exhibit No.2, which is the
complaint, looking at Paragraph 19, there is an
allegation that "Edged operated the skid under normal
conditions and neither altered, used, maintained,
serviced or stored the skid and its accompanying parts
or engine otherwise than in accordance with the
defendant's recommendations as published."
We have kind of touched on this. Off the top
of your bead, you don't know what Perkins' service and
maintenance recommendations are, do you?
A. Not without referring to the owner's manual.
That was Exhibit --

Q. Paragraph 19.
(Pause in proceedings.)
A. Okay.

Q. Now, as far as the daily checklist, the
prefligbt checldist that we talked abont, that was
something that was done every day on all tbe equipment.
The work that was done in the maintenance log that we
saw in Exbibit No.6, that would only be done at your
instruction; is that correct?
A. Yes.

Q. SO none of the other gentlemen who worked on
the equipment, Mr. Fletcher, Mr. Saiz, or Mr. Pena, they
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outside the
would never do any service or
daily checklist without you telling them; is that
accurate?
A. Typically.
Q. If they did do any sort of maintenance or
service to the equipment outside the daily checklist,
would they tell you about it?
A. Yes.
Q. Would they need your approval to do that work
before they started?
A. No.
Q. Is there some sort of log or book kept in the
shop at Edged that keeps the owner's manuals for all the
equipment?
A. They are all kept in a file.
MR. BIR: We'll mark this, I don't have a
lesser infonnal copy of it. It's the maintenance
manual, we will mark as Exhibit No.7.
(Deposition Exhibit No.7 marked for
identification.)
Q. Sir, have you ever seen that before?
A. I'm not sure.
Q. Do you know whether or not you received that
manual at the time of purchasing the 526 skid?
A. I don't know.
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schedule?
A. Yes.
Q. Is there any other documentation otber tban
Exbibit 6, that maintenance log, that would tell or show
or demonstrate wbat inten'als you wanted the work done
at?
A. No.
Q. Is tbere any sort of scbeduling mechanism at
Edged In Stone, whether on a computer or a big calendar
in the shop that says on a certain date we need to
change the oil or fuel filters or anytbing like that on
a piece of equipment?
A. No. Typically we write the hours on the
filters themselves so as we daily service the machine,
we kind of had a running knowledge of where we were at
on our expire times for our filters and usually that's
brought to my attention or I check periodically.
Q. Is there any sort of documentation kept at
Edged that would allow us to look back at a certain time
or job site and determine what employees were working on
tbat job and what equipment was on that job?
A. Yes.
Q. What sort of documentation is that?
A. We typically keep daily log sheets. The
foremen keep the daily logs for each job that they work
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MR. LARSEN: Counsel, is that the owners
manual?
MR. BIR: Yes, it is, it's the manual for the
engine itself, not the skid.
Q. Do you know if you have ever received that?
A. I'm unsure.
Q. Now, if we were to look in the materials that
Edged keeps, the manuals they keep in the shop, would we
expect to find those there if you bad received it?
A. Yes.
Q. Is this the type of manual that you were
talking about that you would consult as to determine
when to do the service and maintenance intervals, or
would you look at the manual for the skid itscIffrom
Compact?
A. From Compact -- I would look at the one from
Compact. J don't know if we actually got one from
Perkins with just the engine in it.
Q. And the manuals that are kept at Edged, are
those available to all the employees, whoever would want
to look at it?
A. Yes.
Q. Assuming you did have the Perkins manual so
)'OU had the Compact manual and the Perkins manual, would
you have used them both in creating your maintenance log
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Q. And what is contained in those daily log
sheets?
A The foremen, the names of the men who worked
on that job for that day, start and stop times,
equipment used, materials used.
Q. How long are those daily log sheets kept?
A Typically two years.
Q. SO if I were to ask for the daily logs from
2008, do you think Edged would still have them?

A
Q.
A
Q.

Maybe.
What about 2009?

I know we have some.

Is there any information on those daily log
sheets as far as the hours that are on certain filters
or the hours that are on the machines or anything like
that?
A Typically it would just be a matter of the
date, the job, et cetera, and it would have Boxer and
whether it was used for one hour or ten hours.
Q. Is there any other documentation created on a
daily basis by Edged In Stone?
A No.
Q. What about a weekly basis, like we just talked
about the daily log reports, are there weekly status
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reports or anything like that?
A. No.
Q. What about monthly?
A. No.
MR. BIR: Let's mark this as Exhibit No.8.
(Deposition Exhibit No.8 marked for
identification.)
Q. These are part of some of the materials we got
from Rocky Mountain Machinery and I think these apply to
the hydraulic pump that was replaced. Have you seen
these materials before?
A. Yes.
Q. And can you just tell me to the best of your
recollection what incident they pertain to or what they
involved with rega"d to the hydraulic pump replacement?
A. Hydraulic pump went bad on the machine, it
looks like they ordered and installed the hydraulic
filter box, cap, hydraulic pump, had some hours for
repair, and shop supplies.
Q. And the hydraulic pump, that controls the
implements on the machine; right?
A. Con·ect.
Q. And that's not related to the engine at all?
A. It's driven by the engine.
Q. But the pump failed itself; right?
Page 100
A. Right
Q. Nothing with the engine caused that to fail,
to your' Imowledge?
A. To my knowledge, no.
Q. Do you Imow, whether, looking at the first
page, it says total due is around $600, J am just
curious, do you recall whether you had to pay for this
repair or whether it was covered under warranty?
A. This was covered under walTanty.
Q. Do you know whose warranty covered it?
A. Compact Power or Boxer.
Q. And from either loolting at the materials in
Exhibit No.8 or from your memory, do you recall how
many hours were on the machine when the hydraulic pump
failed?
A. It says 416.
Q. When this repair was happening, did anybody at
Rocky Mountain tell you anything that they noticed with
the machine, how it was being used, service maintained
or anything like that that was out of the ordinary?
A. No.
Q. Moving forward in time, leading up to May of
2009 when we had the ultimate engine issue, we looked at
Exhibit No, 6, the maintenance log, and there was a
notation in the,'e about losing power and you said that
Page 101
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was never
your attention. As you have had
time to think about it over lunch, was there anything
predating May of 2009 that comes to memory with regard
to the machine or engine possibly losing power?
A Not with the engine losing power.
Q. That notation that said losing power, did it
have something to do with anything else or do you think
it was related to the engine?
A. We had had problems with the tracks and I
know -- and it was causing a power Joss issue. That may
have been it, I am not sure whether it was the engine or
the tracks or the hydraulic pump.
Q. What I want to do is focus a little bit going
back to May of 2009, 1 know it was a long time ago, but
tt-ying to get all the information we can regarding that,
where the machine was, what it was being used for, all
of that good stuff. What job site was the 526 loader on
when the engine had its problems?
A It was at the shop.
Q. It was at the shop. Why was it at the shop?
A I don't know.
Q. Backing uP. did it have problems out in the
field and it was brought into the shop? Why was it in
the shop and not out in the field?
A. In between jobs,
Page 102

Q. If we were able to get the dally log sheets,
would we know what job the 526 was on prior to the
engine fallure?
A. If the log sheets were still available, yes.
Q. SO if it was in the shop, how was it
discovered that it was having problems?
A. If! recall correctly, they had perfonned a
daily service on the machine and were moving it across
the yard and somebody carne in and notified me that it
was making noise.
Q. SO it wasn't actually in use, it was just
being kind of moved around the yard?
A. Con·ect.
Q. And do you recall who that was that came in
and told you it was making noise?
A. I don't.
Q. Do you recall the last time it was on a job
prior to it being in the shop when it made the noise?
A. No.
Q. Explain to me what happens next. Somebody
comes in and tells you, hey, the 526 is making noise,
what do you do?
A. I went outside and checked it out.
Q. What did you do to check it out?
A. I checked all the fluids again and they were
Page 103
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all good, started the machine
as making a
horrific noise and blowing smoke, so I shut it down and
called Rocky Mountain Machinery.
Q. And do you recall who you spoke with at Rocky
Mountain Machinery?
A. No.
Q. What happened next with the machine?
A. We took it to Blackfoot to Rocky Mountain
Machinery.
Q. 'What did they tell you?
A. They told me they were going to do an oil
analysis on it, that they thought it had a bad engine in
it, and then they called a couple days later and said
that they had been directed to not work on it and take
it to a Perkins dealer.
Q. Do you know if they did an oil analysis?
A. Yes, they did.
Q. And what were the findings of the oil
analysis?
A. My understanding is they took the oil filter
off the machine and through whatever process they do
they found metal shavings in the oil filter and they
sent that oil filter to Perkins. And I think that's
noted in one of your exhibits.
Q. I think it's the next one.
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.I exactly when in May of 2009 tbat
the Boxer
having probiems with the engine, that
,day wben you witnessed the smoke and the engine noise?
A. I believe the complaint says May 14.
Q. And do you recall how long after you witnessed
the problem you took it to Rocky Mountain?
A. The same day.
Q. Prior to taking it to Rocky Mountain did
either yourself or anyone else try to diagnose the
problem or work on the machine at all?
A. No. Let me intelject that this says this was
opened the 5th of May. So it may have been the 5th of
May that we had the problem.
Q. SO you witnessed tbe problem the same day you
take it to RocI,y Mountain. Do you recall how long after
you dropped off the skid it was when they got bacl. to
you and told you about the oil analysis or anything like
tbat?
A. Within days.
Q. Now, do you recall whether Rocky Mountain came
to you or whether you took it to Rocky Mountain?
A. I don't recall.
Q. Looking at the second paragraph it mentions
that when I drove ont to the location of Boxer I removed
rear shield and disconnected hydraulic pump, it would
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A. Okay.

Q. Prior to the machine being in the yard and
having the knocking sounds and the smoke that you
witnessed, were there any performance issues that you
can remember leading up to tbat? With the engine
itself, not tbe tracks or the attachments or anything
like tbat.
A. No.
Q. SO up until that point it had been operating
satisfactory?
A. Yes, with regards to the engine.
Q. Correct. And you mentioned that you believed
tbat that day or that morniug somebody bad doue a daily
service or checklist on it in the shop and then was
moving it out to the yard.
A. Correct.
Q. But you don't remember who tbat was?
A. No.
Q. Let's mark this as Exhibit No.9.
(Deposition Exhibit No.9 marked for
identification.)
Q. I think this might be the Rocky Mountain
invoice that you were talking about. Have you seen this
before?
A. Yes.
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still make that noise. In talking with customer, the
noise was something that occurred all of a sudden but
didn't seem to affect the performance of Boxer. Still
tbey discontinued use.
Does that refresh your memory at all as to
whether they came out?
A. According to Rocky Mountain they came out to
our site and did some investigating.
Q. Do you recall after reading tbis 'whetber Rocky
Mountain took the skid back to their shop or whether you
actually took it to their shop?
A. I don't recall.
Q. And looking at Exhibit No.9, it indicates
that one of the technicians that may have worl{ed on the
machine was a gentleman by the name of Jose. Do you
know Jose at all?
A. No.
Q. Do you Imow a Tom at Rocky Mountain?
A. Yes, I have talked to Tom several times.
Q. What is Tom's last name, if you know?
A. I don't know.
Q. What did you talk to Tom about?
A. General problems with the machine itself and
specifically the engine.
Q. SO you bad talked to Tom prior to tbe engine
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A. Yes, on several occasions.
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A. I believe he is their shop foreman, head
mechanic.
Q. When you would contact Rocky Mountain to deal
with the machine for whatever reason, including the
engine, would Tom be your point person?
A. Typically he was who I talked to in the shop.
Q. After noticing the black smoke and the noise,
was the skid ever used again as far as being put out and
serviced?
A. No.
MR. LARSEN: Counsel, I don't mean to
intelTupt, but he never described the smoke. That was
one of the things I was going to ask, what the color of
the smoke was.
MR. BIR: Absolutely.
MR. LARSEN: If you assume it was black -A. I think it was white.
Q. I apologize. I thought I read it was black in
your complaint. Describe it to me.
A. Blackish-white, gray.
Q. Can you be any more specific?
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1
A. I think it was white smoke.
2
Q. You think it was white. Now, in your
3
complaint, which is Exhibit No.2, and looking at
4
Paragraph 2, you describe, and you don't use the word
5
black, but the description says skid lost power. Do you
6
recall whether the skid actually lost power?
7
A. Yes. Notable power loss.
8
Q. How did you notice that?
9
A. It was really sluggish. Like when we started
10
the machine and it was blowing the black smoke and it
11
was making knocking noises, it didn't seem to have
12
power.
Q. And then the next description says began
blowing smoke. I know you just said black and before
you thought it was more wbite. I know it's tough going 115
16
back. I am just trying to get an idea of what color you
117
remember the smoke being.
118
A. I don't.
19
Q. Can you describe for me where it was that the
smoke was coming from?
20
A. TIle exhaust.
21
Q. Was it sporadic as far as like -22
A. No, constant.
23
Q. And the knocking sound, can you describe the
24
25
knocking sound for me?
'1
Page 109
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A. Bang
bang bangQ. Was that constant or sporadic?
A. Constant. It got increasingly louder with
r.p.m.'s.
Q. When you came out to look at the machine it
was shut off; is that accurate?
A. Yes.
Q. And were you alone?
A. I don't know.
Q. Do you recall anyone else being with you?
A. I am sure whoever brought it to my attention
that there was a problem was there.
Q. Was your father there?
A. No, I don't think so.
Q. How long did you run the machine when you
witnessed the smoke and the knocking sound?
A. Very briefly.
Q. Less than five minutes?
A. Absolutely.
Q. Do you know whether your father ever looked at
the engine prior to it being either sent or transported
to Rocky Mountain?
A. I don't think so.
Q. SO Rocky Mountain has the machine and what is
your understanding of what they did. You told us about
Page 110

an oil analysis.
A. I was told that they removed the filter and
found metal in the filter and that they started to tear
the machine down before they found out that it needed to
go to a Perkins dealer.
Q. Do you know why they would have started to
tear the machine down? When you say machine, the
engine?
A. The engine.
Q. Do you know why they would have done that?
A. I don't know exactly what their motive was.
Q. Do you know when they contacted you to tell
you that they had started to break down the engine and
then were informed that it needed to go to Perkins?
A. I would guess within a week.
Q. Did Rocky Mountain tell you where to send
the -- or where to take the machine, like which Perkins
dealer to go to?
A. I don't believe they did.
Q. How did you find Northwest Power?
A. If Rocky Mountain didn't tell us where to take
it, I am sure we did a web search for a Perkins dealer.
Q. Did you call Northwest Power before taking the
machine to them to let them know?
A. Yes.
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1

.do?

2

No, I don't reineinber the particular

conversation.
Q. Do you remember any of the specifics of the
conversation as far as letting them know what happened
or anything like that?
A. No, I don't remember any specifics of the
conversation.
Q. Who took the skid to Northwest Power?
A. Scott Webb.
MR. LARSEN: Counsel, I don't mean to
interrupt, but was it your conversation or was it Scott
Webb's conversation with Northwest Power?
THE WITNESS: I am sure I had an initial
conversation with Northwest Power.
MR. LARSEN: And you can't remember who you
spoke to?
THE WITNESS: Well, the only person I know
there is Mark so I am assuming it was Mark that I spoke
to.
MR. LARSEN: Can you tell us what that
conversation was between you and Mark and Northwest
Power?
THE WITNESS: I don't remember any specifics
ofit. I am sure I told him what we had and that we
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~all .

Olvn on the !eft~hand signatures
writing, do you recognize any of the signatures?
A. It's got Scott Webb's signature.
Q. Do you know whether Scott rented a 526 Boxer
at any time?
A. I don't recall.
Q. Looking up at the date, it says rental term,
and I know this isn't the best copy, I cantt really
tell, it looks like 21 and then slash and then just a 9.
Do you recall whether Edged ever rented a Boxer from
Rocky Mountain in 2009?
A. We may have rented one in 2009. I didn't
recall this, but. . .

.

.
I

Q. If we were to obtain the daily log sheets for
2009, would that give us an idea of what pieces of
equipment were on site?
A. If they are available, it would. It wouldn't
note any kind of rental agreements.
Q. Well, if we were to look at those daily log
sheets for let's say May of '09, June, July, and there
is a 526 on one ofthejob sites and we know the one
that Edged owned was being worked on, then could we make
a safe assumption that would have been a rental unit?
A. Yes.
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were bringing them an engine that needed repair work.
MR. LARSEN: Sorry to interrupt.
Q. (By Mr. Bir.) Do you recall whether you had
to make an appointment to take the machine in or they
told you just bring it in whenever you can?
A. Bring it in whenever we could.
Q. From the time the machine was at Rocl{y
Mountain, do you recall how long it was until you got it
to Northwest Power?
A. N~
Q. Do you have an estimate for when the machine
got to Northwest Power?
A. Maybe a couple of weeks.
Q. Do you know why it took that amount of time to
get it to NOI·thwest Power?
A. We were busy.
Q. While the 526 was down either at Rocky
Mountain or Northwest Power, did Edged rent another 526
Boxer?
A. Not to my knowledge.
Q. I am going to show you a document we will mark
as Exhibit No.1 O.
(Deposition Exhibit No. 10 marl<ed for
identification.)
Q. Sir, have you seen this document before?
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Q. Was Scott Webb authorized to rent equipment
for Edged In Stone?
A. No. He would have done so only under my
direction.
MR. LARSEN: I guess J don't understand your
last answer, then. Was he authorized to enter into this
agreement that's Exhibit No.1 0, was Mr. Webb authorized
to do that?
THE WITNESS: Can you be more specific? Do
you mean did J tell him to sign this agreement -- if I
told him to sign this agreement, then he would have been
authorized to do it.
MR. LARSEN: That's what I am asking you, was
he authorized to sign this agreement, Exhibit No. 10.
THE WITNESS: I didn't recall having a Boxer
for any period of time during '09 that we rented.
MR. LARSEN: Was Mr. Webb authorized to deal
with my client, Northwest Power?
THE WITNESS: No.
MR. LARSEN: He wasn't authorized to deal with
them in any way?
THE WITNESS: No.
MR. LARSEN: How was NOIthwest Power to have
known that?
THE WITNESS: I don't know. All Scott Webb's
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1

Boise.
role was, was to deliver the
MR. LARSEN: Was he authorized to deliver the

2
3

machine to Boise?
THE WITNESS: Yes.
MR. LARSEN: Was he authorized to tell
Northwest Power to fix it?
THE WITNESS: No.
MR. LARSEN: Did you ever tell Northwest Power
that Mr. Webb was not authorized to teIJ them to fix the
machine?
THE WITNESS: No.
MR. LARSEN: Who would have done that on
behalf of Edged In Stone if not you?
THE WITNESS: Only me.
MR. LARSEN: So how is Northwest Power to get
that infonnation that Mr. Webb was not authorized to act
in your behalf?
THE WITNESS: I guess they would have to have
assumed it.
MR. LARSEN: He was your employee?
THE WITNESS: Yes.
MR. LARSEN: He was on your payroll.
THE WITNESS: Con·ect.
MR. LARSEN: And he was doing work for you at
the time he was dealing with Northwest Power?
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Q. And
much do you pay a month on the rental
charge?
A. A thousand a month.
Q. Is there any reason why you are choosing to
rent this machine at that rate instead of buying it?
A. I don't have the capability of getting
alternate financing any longer.

Q. Looking at the note that's written on the
center of the rental agreement, and I apologize, even
though there are two pages to Exhibit No. 11, it's the
same document, one was produced by your counsel and then
one we got from Rocky Mountain, the second page just Is
a little clearer.
It indicates that you agreed to rent this unit
but Rocky Mountain was going to be doing the regular
service and maintenance intervals. Is there any reason
why that is?
A. I was told it was because there were so many
problems with the machines themselves, they wanted to
bring it in at regular intervals to make sure that they
didn't have any - as long as as they were basically
carrying .- the lienholder of sorts on the machine, that
they could service it and make sure that there wasn't
anything going amiss.
Q. It indicates that Rocky Mountain would not be
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THE WITNESS: He was working for me when he
delivered the machine to Northwest Power.
MR. LARSEN: Sorry to interrupt.
Q. (By Mr. Bir.) Other than yourself, was
anybody at Edged In Stone authorized to enter into any
contracts on behalf of Edged In Stone?
A. No.
Q. Not even Danielle?
A. Well, Daruelle would be, yes.
Q. She would be authorized?
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A. Sure.
Q. SO just the two of you, no one else.
A. COITect.
Q. I am going to come back to Northwest Power and
the dealings that you had with them. I want to show you
one more document we will mark as Exhibit No. 11.
(Deposition Exhibit No. 11 marked for
identification.)
Q. Sir, have you seen this document before?
A. Yes.
Q. And do you recall renting another 526 Boxer
from Rocky Mountain in April of 2010?
A. Yes.
Q. Are you stilll"enting this machine?
A. Yes.
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doing the daily service and that would be left to Edged
In Stone; is that accurate?
A. That is.
Q. Have you had any problems with this machine?
A. Yes.
Q. What kind of problems?
A. Replace the tracks, the water pump has gone
bad, we have had hydraulic problems with it.
Q. And who did you deal with at Rocky Mountain in
renting this machine?
A. Darwin Harrington.
Q. The same gentleman who sold you the other
machine?
A. Yes.
Q. With all the problems that you claim to have
had on the machine that this lawsuit is about and then
the problems you continue to have with the machine you
are renting, why do you continue to rent the Boxer 526?
A. Because I have the attachments that fit on it
that I can't use on anything else and I can't get
altemate financing for something else.
Q. Have you looked into selling those
attachments?
A. No.
Q. The next document I am going to show you will
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1
be Exhibit No. 12.
2
(Deposition Exhibit No. 12 marked for
3
identification.)
4
Q. Just to back up quickly, on that rental unit
5
that you have from Rocky Mountain, have you had any
6
problems with the unit?
7
A. Yes.
8
Q. What problems?
9
A. Radiator problems, water pump problems,
10
hydraulic problems, track problems.
11
Q. I said just specific to the engine.
12
A. To the engine, no. Water pump, I guess.
13
Q. Looking at Exhibit No. 12, have you ever seen
14
this? This was produced to us as a pick ticket. Do you
know what that is?
A. I can't read the date on it.
Q. Does this have anything to do with the skid?
A. Yes.
'19
Q. What is this document?
20
A. This is for pins for the front mount plate and
21
clips that hold them in, right and left.
22
Q. Is this just a purchase order of some kind at
23
Rocky Mountain?
24
A. (Witness nods head affirmatively.) I don't
25
know if it was warrantied or if it was -- I believe this

I~:
I~~

A. Yes.
Q. SO were you able to use your attachments on

the other machines?
A. Periodically we were.
Q. When you say periodically, wbat does tbat
mean?
A. A lot of those machines weren't - you know,
using the bigger machines, we couldn't get them into the
spot we needed to, for example, pull pipe, the yards are
too small for the big skid loaders, but once in a while
we could use it in a bigger yard.
Q. SO you were able to use the attachments, just
you couldn't get the skid in to certain spots.
A. Correct.
Q. Moving back a little bit, I want to get back
to when you took the sldd or wben Edged took tbe skid to
Nortbwest Power. Based on prior testimony. discussions
witb counsel, Scott Webb was the individual wbo took tbe
skid to Northwest Power; correct?
A. He picked it up at Rocky Mountain and
delivered it to Northwest Power.
Q. And Scott Webb at tbis time was a laborer for
Edged?
A. Yes.
Q. Do you recall whetber Scott contacted you wben
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belongs to the first machine, but I'm not sure.
1
Q. I was just curious wbat it was.
2
A. I was trying to figure out what the date was
3
4
on it so I could figure out what it is. It looks like
12 October 2009 but I'm not sure.
5
Q. What date?
6
A. It looks like 12 October 2009.
7
Q. Now, the skid that you purchased was not in
8
9
service during that time, was it?
A. No.
Q. Looking at this, does it refresh your memory
12
of whether you were renting a different Boxer during
113
that time and would need this attachment for it?
14
A. No.
15
Q. It doesn't refresh your memory?
16
A. No.
Q. Is there any reason wby you would be ordering 117
18
pins for the front attachment if you didn't have a
19
machine to use it on?
20
A. I think we were in the process of trying to
21
make an adaptor plate so that we could adapt the
22
implements to a larger skid loader.
23
Q. Is that the Thomas 175?
24
A. That or the Cat 246.
1
25
Q. Was that ever successful?

I~~

Page
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he was at Northwest Power or anything about when the
machine was initially dropped off at Northwest Power?
A. The only thing I remember him telling me was
that he had troubles finding the place. He found it and
he was able to drop it off and they were going to look
at it.
Q. SO did he do anything other than just drop off
the machine?
A. No.
Q. To your understanding.
A. To my understanding, no.
Q. The next document I am going to show you we
wiD mark as Exbibit No. 13.
(Deposition Exhibit No. 13 mari{ed for
identification.)
Q. Have you seen tlus document before, sir?
A. Yes.
Q. Looking at the top for customer information it
has obviously account name Edged In Stone and the
contact is Scott Webb. Is there any reason why you
werell't the contact?
A. I hadn't seen this papervvork until we received
the paperwork through the court -Q. Through the lawsuit?
A. Through the lawsuit. So I assume the point of
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contact was put in there because
was the person
1
2
who delivered the machine.
Q. Do you know whether Northwest Power contacted
3
4
Scott to give him updates or information on the machine
5
since he is the point of contact?
A. I don't, there is no phone number anywhere on
6
7
this for Scott or our office.
Q. Looking at this -- this is tough because the
8
date of call at the top is not real good on the month
9
there. Do you recall what month the machine was taken
10
11
to Northwest Power?
A. It appears to be 5/20 0[2009.
12
Q. SO May 20 of 2009. Does that correlate with
13
14
your memory?
15
A. Yes.
Q. Now, what, if anything did Northwest Power
16
tell you they found was wrong with the engine? You
17
18
don't have to -- just off your memory, don't look at
19
Exhibit No. 13, just what do you recall them telling
you?
,20
A. There were several problems with the engine
121
22
but it was more -- at that time it was more geared
towards engineering, the way -- I remember him telling
23
me there was something with the oil drain that he was
24
25
going to change and the air filtration system, and that

A.

Q. "'hat was your response?
A. I am sure I asked him why.
Q. %at was his response?
A. That it had low compression and -- I don't
remember the specifics of the conversation.
Q. Did he inform you that they had found dirt
entry?
A. Yes.
Q. Anything else?
A. No.

Q. Did he inform you as to how or why the dirt
would have been allowed to enter the engine?
A. He told me that the air filtration system was
inadequate.

Q. And did you have any response or anything to
that comment?
A. Not that I can recall as far as - I am sure I
asked him what to do.
Q. And what did he say?
A. Told me it needed to have a dual element.
Q. Did he inform you that this was a maintenance
issue?
A. No, not at that time he didn't.
Q. Did he ever inform you that it was a
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was about it at the beginning.
Q. When you say at the beginning, what did they
tell you at the beginning?
A. Told me that the engine was bad. But he
didn't give me specifics on why.
Q. Do you remember who you were talking to?
A. Mark.
Q. Do you remember Mark's last name?
A. Adams.
Q. And did Mr. Adams share with you what your
options were?
A. He told me that we were going to have to
replace the engine.
Q. SO you couldn't repair it, it needed to be
replaced.
A. Correct.
Q. Do you know whether Mr. Adams bad any contact
or communications with Scott "'ebb on this same topic?
A. No.
MR. LARSEN: No, you don't know or no, he
didn't have any -THE "WITNESS: I am not aware of any contact
that Mr. Adams had with Scott Webb.
Q. SO Mr. Adams informed you that the engine was
going to need to be replaced; is that accurate?
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maintenance issue?
A. Later on he tried to blame it on us.
Q. When he had told you that the damage was
caused by dirt entry and that the engine was going to
need to be replaced, what was your response?
A. I don't know exactly what I said to him but I
told him I thought there was another cause.
Q. What did you think was the other cause?
A. Some kind of an internal failing.
Q. And what was this based on?
A. Just on the fact that 1 didn't think that even
if it had been dusted, that it would cause it to make
that knocking sound.
Q. At any point did you ever perform any
inspection or analysis of the engine?
A. The only analysis I did was when I checked the
oil on it.
Q. SO you never opened up the engine?
A. No.
Q. Looking at Exhibit No. 13, on the last basic
sentence of Exhibit No. 13 it says, "This is a
maintenance issue, not a warranty issue. Customer
requested new engine replacement." Did you ever request
a new engine replacement?
A. Never other than under the assumption that it
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was a warTanty issue.
Q. 'Why were you under the

1

that it was

2

a warranty issue?
A. Because the machine only had 600 hours on it
and was under the amount of hours allotted under the
warranty plus under the time allotted, we assumed that
any engine failure would be a walTanty.
Q. Did you ever deal with anybody but Mark Adams
at Northwest Power?
A. No.
Q. At the time when Mr. Adams informed you that
the engine needed to be replaced, did he also inform you
that it was a maintenance item and not a warranty item?
A. No ..
Q. When was the first time you learned that the
engine failed due to a maintenance item and not a
warranty item?
A. When he infonned me that it was ready to be
picked up and that we owed him 6,000 bucks.
Q. SO after the engine was replaced.
A. Yes.
Q. Do you know whether Mr. Adams or anyone else
at Northwest Power had any contact with Scott Webb
regarding replacing the engine?
A. Not to my knowledge.
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maintenance
A. Until
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Q. Do you know whether anybody else at Edged In
1
Stone other than yourself had any communication
2
whatsoever with Northwest Power regarding the engine
3
replacement?
4
A. My understanding, I think Danielle talked to
5
Mr. Adams one time on the phone, but I don't know the
6
details of that conversation. I think she was trying to
7
get information from him.
8
Q. Do you know whether that was before or after
9
the engine replacement?
10
A. After.
11
Q. And do you have any information or
12
understanding as to why Northwest Power Systems would
13
have l'eplaced the engine if they weren't given the
14
authority by Edged In Stone to do it?
15
A. No.
16
Q. And correct me if I am wrong, because I don't
17
want to mix and match things, is it your testimony that
18
you gave Northwest Power the authority and the approval 19
to replace the engine but you assumed it was being
. 20
covered under walTanty?
21
A. That would be con·eet.
22
Q. And then after the engine was replaced and you
23
were informed that you were going to have to pay for it,
24
that was the first time you were informed that it was a
25

we thought the engine was

covered under warranty.
MR. LARSEN: When you say "we," who is we?
THE WITNESS: Edged In Stone, me, my wife.
Q. Now, this document, Exhibit No. 13, this was
produced in this lawsuit by you, so it's not something
that would have come from Northwest Power, it's not
something that would have come from Perkins or anywhere
else. Do you know when was the first time you saw
Exhibit No. 13?
A. In this paperwork from the lawsuit.
Q. If you look down at the bottom, it says Edged
98. That's a Bates label that your attorneys put on
documents that come from you. So this would have been
something that you had In your possession prior to the
lawsuit. So do you know when, if at all, or how you
came into possession of this document?
A. I don't think we provided this.
Q. I don't know what to tell you other than it
did come from you and your attorneys, that's why it's
labeled Edged 98. That means your attorneys labeled it
Edged 98 and sent it out to all the parties.
MR. LARSEN: Bryan, are you disputing that you
produced this document?

Page 130
MR. HENRIE: I am not disputing that we
produced it.
THE WITNESS: I may have given it to him. I
don't remember getting this three years ago and seeing
this.
Q. Trust me, I don't expect you to know how we
label things and I don't want you to get confused. I am
just representing to you that this came from your
attorneys.
MR. HENRIE: I am not absolutely sure that we
had this at the outset. It may be something we received
from Northwest Power Systems pursuant to a subpoena we
issued them, I'm not sure if it was at that date or
earlier. But we did produce this.
MR. BIR: That's why I am asking if you
remember ever seeing it, that's all. I am trying to
figure out when you might have first saw the document,
that's all.
Q. (By Mr. Bir.) Now, sir, looking back at your
complaint, which is Exhibit No.2. Look to Paragraph
28 -MR. HENRIE: We are in the complaint; right?
MR. BIR: Yes.
Q. Now, in your complaint, Paragraphs 28 through
37 you make the aIlegation that Northwest Power
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1
maintenance
determined that the problem
2
by Edged. Again, you are basing this on something you
3
learned after the engine was replaced; is that accurate?
4
Paragraph
29
states,
In
addition
or
in
the
A.
5
alternative, on or about June, 2009, Northwest Power
6
determined the cause of the engine problem was
7
inadequate maintenance by Edged.
8
Q. Correct.
9
Not
28.
A.
10
Q. I am sorry, 28 and 29. You are basing that on
11
something you learned after the engine was replaced, not
12
before; is that accurate?
13
A. On or about June 2009 Northwest Power informed
us that it was its opinion that the cause of the problem
\14
15
was inadequate maintenance by Edged.
16
Q. And do you know whether that was before or
17
after the engine was replaced?
118
A. I believe it was after the engine was
19
replaced.
20
Q. And looking at Paragraph 32, the last line
21
indicates that Edged planned to have the engine repaired
by diesel mechanics not employed by Northwest Power. Do 22
23
you see that?
24
A. Item No. 32?
25
Q. Yes, 32.

amounts
.bwest Power was owed. Have you seen
these before?
A. No, never.

MR. LARSEN: You have never seen any of these
invoices?
THE WITNESS: No, not a one of them.
Q. Were you ever provided an invoice for what it
was going to cost to do tbe engine replacement?
A. No. There was never an estimate or anything
given to us.
Q. If you would turn to Edged 104, it's tbe tbird
page in. You have never seen that docnment before?
A. No.
MR. LARSEN: And that is your correct address
on the invoice?
THE 'WITNESS: Yes, it is.
MR. LARSEN: The correct Zip Code?
THE WITNESS: We usually go by 83201. But it
is a Pocatello Zip Code, typically for further south. I
am guessing these were probably documents that you got
by subpoena and that's why it's got these on it
(indicating) on the bottom, because I have never seen
them before.
MR. LARSEN: Do you have a copy of that
subpoena, Bryan?
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A. My opinion is that at tbe time, if the engine
wasn't going to be covered under warranty, I would have
had a mechanic rebuild the engine myself.
Q. Who would you have hired to do that work?
A. Probably my dad.
Q. Do you know how much that would have cost?
A. Roughly a thousand bucks or less.
Q. Wbat do you base that on?
A The machine work on it probably would have
been a couple hundred dollars; rebuild kit would have
been four or five hundred dollars, gasket kit would have
been a few hundred dollars.
Q. Did you do any research into those numbers or
are you guessing?
A I have done research.
Q. Do you have any documentation on that?
A No.
Q. The next stack of documents I am going to show
you we will mark as Exhibit No. 14.
(Deposition Exhibit No. 14 marked for
identification.)
Q. These are invoices from Northwest Power
basically covering from the initial invoice for the
engine replacement and the work they did up until it
looks like, heck, I don't know, April of 2011 with the
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MR. HENRIE:
MR. LARSEN:
MR. HENRIE:
MR. LARSEN:

From Northwest Power Systems?
Yes.
Yes, I do.
Will you provide that to me. I
think that was probably before we were in the lawsuit.
MR. HENRIE: Yes, I will.
Q. (By Mr. Bir.) When you spoke with Mr. Adams
at Northwest Power Systems, what did be tell you tbat -actually strike that. Wben he told you that the engine
needed to be replaced and you said that you gave
approval to do that under your understanding that it was
going to be a warranty item, was it ever discussed as
far as payment goes?
A. No.
Q. No numbers were ever talked ahout?
A. No.
Q. He never informed you what it was going to
cost?
A. No.
Q. Can you estimate for me, and going off your
complaint, sometime in June of 2009 Northwest Power
informed you it was going to cost a certain amount for
the work they did; is that accurate?
A. Yes.
Q. What do you recall is the amount that they
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told you?
A. For some reason I had $6,000 in my mind.
Q. Looking at Edged 104, the total is $4,385.18.
Seeing or hearing that number, does that refresh your
memory at all as to what you were told it was going to
cost?
A. No.
Q. Did they tell you it was going to cost about
$3,000 or it cost $3,000 for the replacement engine?
A. No.
Q. Do you remember when Northwest Power contacted
you and told you that the work was done, the skid is
ready, come pick it up?
A. I don't remember a specific date.
Q. Timeframe?
A. July, June.
Q. And do you remember whether or who contacted
you at Northwest Power?
A. The only person I ever spoke to there was
Mark.
Q. And what did Mark inform you with regard to
the machine being ready to be picked up?
A. That the engine had been replaced and that we
owed him $6,000.
Q. Did he ever make any comments that, you know,
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1

I have been trying to get in touch with you, or I talked

2

with Scott Webb or anything like that?
A. N~
Q. As best you can, describe for me that
conversation with Mr. Adams when he told you it was
5
ready to be picl{ed up and Edged In Stone owed the money.
6
A. That we thought the engine was to be covered
7
under warranty.
8
Q. What was his I'esponse?
9
A. No, they wouldn't cover it under wan'anty
10
because it was a maintenance issue in his opinion.
11
Q. Did he say anything to you to the effect we
12
told you this?
13
A. No.
14
Q. Why did Edged In Stone not pay the bill and
15
pick up the machine and get it back in use and deal with
16
Northwest Power after that?
17
A. We didn't have the money at the time.
18
Q. When you say you didn't have the money, you
19
didn't have any cash flow on hand?
20
A. Right.
21
Q. We have been, and we will get into it here in
22
a second, given all of your company revenue records and
23
all that good stuff, as of June of 2009 the records show
24
that Edged In Stone had about $140,000 in cash accounts
Page 137.
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receivables
point. 'Was there no way to manage
to pay that bill at that time and keep the machine in
service and bring a lawsuit after?
A. That may have included bad debt, may have
included incompleted jobs at that time. I'm not sure
why -- I would assure you I would remember if I had
$140,000 cash or receivables at any given time.
Q. Did you ever discuss with Northwest Power some
alternatives as far as a payment plan, say, look, I
can't pay it all right now because I thought it was
under warranty but I can mal<e some payments to you and
we will get this back into service, anything like that?
A. It was never discussed as an option.
Q. Did you ever present that to Northwest Power?
A. No.
Q. After your discussion with Mark Adams where
you learned it was not going to be covered under
warranty, how did that discussion end?
A. Heated
Q. Can you describe it for me?
A. I'm sure that we argued about why it should be
under warranty. He argued his opinion why it wasn't
going to be covered under warranty. And I think at that
point in time we decided we weren't going to be able to
deal with him, that we were going to have to go through
Page 138
Rocky Mountain or Compact Power or something to get the
engine warrantied like it should have been.
Q. Did you at any point ever tell Mr. Adams or
anybody at Northwest Power, look, I didn't give you
authority to replace the engine A. Absolutely.
Q. And take the engine out and I want my machine
back?
A. Yes.
Q. What did they tell you?
A. No.
Q. Did you ever ask why no?
A. Because he had time and money invested into it
and he didn't want to have the burden of having to send
the new engine back.
Q. Were you aware that the fees and costs
continued to elevate at Northwest Power?
A. No.
Q. SO you were never aware that the original
repair was about $4,300 and then over the years and time
and months and things like that, that interest and
things like that got it up to about Sl1,OOO?
A. No. My understanding was that he sold it.
Q. He sold the machine?
A. Right.
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Q. How did you gain that

standing?
That's
what
he
toid
me
he
was
going
to do. lie
A.
told me he was going to put a mechanic's lien on it and
sell it.
Q. Were you ever notified of a mechanic's lien?
A. No.
Q. Were you ever notified of any sale of the
machine?
A. No.
Q. Did you ever offer with Northwest Power, say,
look, give me back the machine and the original engine
and we can work out paying for the time that you put
into it?
A. No.
Q. That was never discussed?
A. No.
Q. From the first time that you were informed
that the engine was replaced and you were going to have
to pay for it up until the time that Mr. Adams told you
that he was going to keep it and put a mechanic's lien
on it and sell it, can you estimate a timeframe in
there?
A. Three months.
Q. During that time period did you ever go to
Northwest Power systems and talk to Mr. Adams
Page 140
personally?
A. I have never met him personally.
Q. Did you ever go to Northwest Power Systems to
look at the engine to see if he could confirm for you or
anybody could show you what they saw?
A. We wrote a letter to them requesting that we
be given the old engine and filters, how to basically
getting a second opinion on it and were told no.
Q. Who told you no?
A. Mr. Adams.
Q. And I think we have that letter so we will
take a look at that in a second. Did you or anyone else
from Edged In Stone go to Northwest Power Systems in
person to look at it?
A. The only time we were at Northwest Power was
when we dropped the machine off.
Q. I am going to show you what we will mark as
Exhibit No. 15?
(Deposition Exhibit No. 15 marked for
identification.)
Q. Have you ever seen these photos before?
A. Not except for through the court documents,
the documents generated by this case.
Q. SO you don't lmow who took these photos?
A. No.
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Q. Or anything about them?
A. No.
Q. Do they show you anything?
A. They show what appears to be a diesel engine.
Q. And you don't know whether this was the
Perkins engine in your skid?
A. I assume it is.
Q. You don't know that for a fact?
!
A. No.
Q. You didn't take these photos; right?
A. No.
MR. BIR: We are going to mark this as Exhibit
No. 16.
(Deposition Exhibit No. 16 marked for
;"
identification. )
Q. You had mentioned a letter that you drafted to
Northwest Power regarding what was going on. I want you
i~
to take a look at this for me. There are two copies of
the same letter, just because one is a little darker.
Is this the letter that you were referring to earlier?
A. Yes.
~
Q. Just looking at the front page of the
document, the fax cover sheet, it indicates - and we
Page 142
will talk about this in a little bit - Changing Seasons
and Edged In Stone. What is Changing Seasons?
A. Kind of a retail end of our business.
Q. SO it is part of Edged In Stone?
A. Yes, they are kind of sister companies but
they have got two different state licenses.
Q. Let's take a look at the letter itself. Do
you recall when you sent this letter to Northwest Power?
A. Only by referencing the date on the fax
transmittal sheet. It looks like 8118 of2009.
Q. SO sometime in August of 2009?
A. Correct.
Q. And did you draft tlus letter?
A. I did
Q. Did you have allY assistance in drafting it?
A. No.
Q. Do you recaU how long you drafted it before
you sent it?
A. No. I am sure it was drafted and sent the
same day.
Q. Now, I just want to kind of go through this
piece by piece. Looking at the second sentence it
indicates, it says I would like to request that before
we pick it up you would write me a letter describing why
you tlunk the engine failed due to dust contanunation.
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u could pick up
1
As of August 18, 2009, were
the machine?
2
A. Yeah, if we paid for it.
3
4
Q. Now, moving down the letter, you list a host
5
of problems that you have had with the skid in general,
6
and starting with the sentence that says since I have
7
owned this machine we have constantly had problems with
8
it, and you go through a whole item laundry list of
9
things. None of those are engine related; is that
10
correct?
A. Correct. With the exception of the water pump
11
12
that leaked.
13
Q. Is that an engine item are you aware of, or is
14
that provided by Compact?
15
A. The water pump I would assume comes on the
1
16
engine.
17
Q. And did you ever have to replace the water
18
pump?
19
A. Yes.
20
Q. Was that covered under warranty?
21
A. I don't recall.
22
Q. Now, other than obviously the engine issue
23
that you are dealing with with Northwest Power on right
24
now, this letter is focused on how much you dislike the
25
Compact box loader; is that correct?

A. It

this was a document that you got
back from Northwest Power?
A. I think this is a document that he sent. Or
Mr. Henrie with the subpoena.
Q. Do you have the original draft of this
document?
A. No.
Q. SO this writing is not your writing?
A. No.
Q. And it's not anybody that you believe is Edged
In Stone.
A. No.
Q. Now, looking at the last line oftbe first
page of this letter you are asking for the information,
you said you wanted basically proof that it was a
maintenance issue and things like that. And it states,
when I have this information, I will gladly pay you what
lowe you, if any. If they had showed you what the
problem or the problem was due to maintenance, did you
intend to pay for it?
A. It was my belief that he couldn't accurately
say a hundred percent for sure that his assumption that
it had been dusted was the cause ofthe engine failure.
Q. SO you never had intention of paying for it?
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A. Correct.
Q. Is there any reason why you didn't sue

1

Compact?
A. If I recall correctly, we made contact with
Compact Power conceming the problems that we were
having with the machine and they noted that their
portion of the warranty had expired.
Q. Did you ever inform them that these problems
arose during the warranty?
A. Yes.
Q. And what was their response?
A. I think at that time they were just concemed
about the engine.
Q. On the upper right-hand portion of Exhibit
No. 16 it looks like there is some handwriting or hand
print. Do you know who wrote that?
A. I can only assume who wrote that.
Q. Who?
A. Mark Adams.
Q. If you look at the documents labeled Edged 94
and Edged 95, this was your letter that you sent;
correct?
A. This is a letter that I sent to Mr. Adams.
Q. So why would his writing be on your letter
before you sent it?
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A. No.
Q. If you would have taken a look at those
components and they showed you that it was due to
dusting and it was just one of those things that
happened because it wasn't properly maintained, you
still wouldn't have paid for it?
A. I believe the engine should have been covered
under warranty.
Q. Even if it's a maintenance item?
A. 1 don't believe it was a maintenance item.
Q. SO I will ask you again, if they showed it to
you and you saw evidence of dusting, that only could
have been the result of maintenance, would you have paid
for the repair?
A. If that was the only problem with the engine,
yes.
Q. SO let me asl' you, then, did you have the
money at that time to pay for it?
A. I don't know; I don't think so.
Q. You had mentioned that you sent this letter
and that Mark Adams told you no, you couldn't pic\{ up
the machine; is that correct?
A. He never responded to this letter.
Q. Did you ever ask if you could come have a
second opinion or have somebody come look at it?
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to us,
A. I requested to have the'
yes.
Q. I am not asking if you asked for them to go
back, I am just asking if you said, hey, Mark, I am
going to come down with my mechanic, we want to take a
look at what you are showing us.
A. No, it was a pretty hostile environment.
Q. I know it sucks going back and reliving some
of this stuff. When you say it was a hostile
environment, tell me what happened.
A. Mr. Adams and I had had several heated
conversations on the telephone. I didn't feel
comfortable going on his property and he wouldn't return
the items for us to go have them evaluated somewhere
else.
Q. Did you ever ask him if the items could be
sent somewhere under his control and custody so they
could be looked at and you could get a neutral opinion
without him having releasing control of the property?
A. My understanding was that he had already sent
the engine and the components off to Perkins as a core
replacement for the engine that he got.
Q. And how did you gain that understanding?
A. Through him.
Q. Did you also send this letter to Compact?
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A.I
him that they wouldn't cover the
engine under warranty.
Q. What did he tell you?
A. He informed me that he disagreed with that.
And we had several conversations about how to get the
item covered and I think we made a couple of phone calls
to Compact Power.
Q. And what was his suggestions on how to get it
covered under warranty?
A. One of his ideas was that we each pay a third.
Q. When you say each A. Rocky Mountain Machinery, Compact Power, and
myself.
Q. And what was your response to that?
A. I thought that that was a reasonable equitable
solution to the problem.
Q. SO you were willing to do it, Rocky Mountain
was willing to do it.
A. Correct.
Q. I assume Compact was not.
A. Correct.
Q. Did you ever propose splitting that kind of
share with Northwest Power?
A. No.
Q. Any reason why not?
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A. I do not know. I believe we only had phone
conversations with Compact.
Q. After -- this was August 18, 2009 -- did you
ever prepare any other letters or materials that you
sent to Northwest Power?
A. No, not that I am aware of
Q. Do you recall how long after sending this
letter it was that you talked to Mark Adams again, if
you ever did?
A. I don't know ifI ever did.
Q. Was there somebody at Compact, like a point of
contact, that you would deal with the most?
A. No.
Q. We talked about Northwest Power, it was Mark
Adams. You don't recall Compact. What about at
Perkins, did you ever have any direct contact with
Perkins?
A. No.
Q. Did you ever have any contact with anybody at
Rocky Mountain regarding what was going on at Northwest
Power?
A. Yes.

Q.

Who did you deal with at Rocky Mountain?
Darwin
Hanington.
A.
Q. What did you inform Darwin that was going on?
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A. No.
Q. Did you ever discuss possibly splitting it in
half with Rocky Mountain?
A. No.
Q. SO as of August of 2009 you write the letter,
you don't recall if you had any more discussions with
Northwest Power, or do you?
A. I do not recall having any more contact with
Northwest Power.
Q. SO bow were things left, you just decided to
leave the machine there and file a lawsuit or what was
tbe thought process?
A. At that time I didn't believe we had any
options other than to leave the machine there. At that
time I thought the machine had been sold for -- the last
I was told he was taking it to auction to sell it.
Q. How did you learn that?
A. Mark Adams told me that.
Q. And do you recall how long after you wrote
this letter that he was going to do that?
A. No. I don't recall if that conversation was
before or after the letter.
Q. As we sit here today, what is your
understanding of what has happened to the 526 skid?
A. As of today I understand that Mark Adams still
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Q. And how do you know that?
A. Well, he is charging storage on it.
MR. BIR: Let's go off the record.
(Short recess.)
MR. BIR: B.ack on the record.
Q. Sir, Scott Webb, is he any relation to you?
A. No.
Q. Do you have any contact information for Scott?
A. No.
Q. Do you know anybody that might?

A.
Q.
A.
Q.
A.

Yes.
Who?
I mean I could probably get ahold of him.
Does he still live in the area?
I believe he does.
Q. Do you have any phone number or address or
anything like that for him?
A. I don't off the top of my head, no. I might
have it saved.
Q. Other than yourself, who else could we contact
that might have contact information?
A. I don't really know who he is hanging out with
now.
Q. You believe he still lives in Pocatello?
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A. I know he lives in Pocatello and works at the

1

~~

2

Q. You say he works at the site?
A. The INEL. I can provide you with his contact
infoll11ation.
Q. If you could, just give it to your attorney
and he will pass it along to us, that would be great,
thank you.
I'm going to shift gears a little built. We
talked earlier in the deposition kind of about the
structure of Edged In Stone and who does what. I Imow
small companies wear a lot of hats and things like that.
So I want to talk a little bit about the fillancials.
One of the things that I do want to get a little bit
more information on is the distinction between Edged In
Stone and Changing Seasons. Can you explain that a
little bit for me?
A. Edged In Stone is more a service based
company, installation. Changing Seasons is more retail.
Q. When you say retail, what do you mean?
A. Plants, shrubs, flowers, retail to the public.
Q. And they have an independent business license?
A. Yes.
Q. And they are separately incorporated?
A. Yes.
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Q. Give
hierarchy of Changing Seasons.
A. I am the president and my wife is the vice
president.
Q. The same as Edged In Stone.
A. Correct.
Q. As far as tax returns, do they file
separately?
A. I am going to say yes, to the best of my
knowledge.
Q. And cash flow statements, things like that,
are those kept separately?
A. Separately until 201 O.
Q. What happened in 2010?
A. Decided it didn't make sense to run two sets
of books.
Q. SO it's all in one?
A. They are still separate, but, yes, they are
kind of run through one entity.
MR. BIR: I am going to mark this as Exhibit
No. 17.
(Deposition Exhibit No. 17 marked for
identification.)
Q. These have been produced in tbis case and
labeled as Edged 211 through 224. They are basically
payroll records. Have you seen these documents before?
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A. I have seen documents like them.
Q. Can you tell me who creates these?
A. What's the date on them?
Q. That's what I was going to ask you. Is there
any way - they are undated and they are sporadic, so I
was going to ask you, is there any way to determine the
pay periods that are reflected in these documents?
A. The only way that I can see that we would be
able to produce that information is go back and find out
what 8935 is and find out what month the check was
wrote.
Q. SO the numbers in the left-hand column, the
fOllr digit numbers, those are check nnmbers?
A. I am assuming those are check numbers.
Q. Who created these documents?
A. I don't know for sure. It could have been
Marin Giesbrecht or Cheri Craig.
Q. Is it a fair statement that you didn't prepare
these?
A. That's a fair statement
Q. Based on just looking at them, they are
obviously a sununary of information. Is there any other
materials that may be in your possession such as
timecards or time sheets, anything that would support
tlus information?
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have the
A. It's quite possible that
timecards for these.
Q. And how is time kept, just written timecards
or sheets, how does that work?
A. It varies.
Q. Explain to me.
A. Some employees are salaried, some are hourly.
The hourly employees would keep a timecard and salaIied
employees would not.
Q. The paychecks that these individuals receive,
is it identified as Edged In Stone or Changing Seasons?
A. I believe so.
Q. When did you and your wife start Changing
Seasons?
A. The spring of 2009.
Q. And if I were to want to find out the
underlying documents that helped create these payroUs,
what would I ask for, just time sheets, do you have a
list of salaried A. Maybe payroll report.
Q. As part of the allegations tbat you have made
in this case, specifically looking in your complaint,
that's that Exhibit No.2 again, yon mentioned that
having lost the skid and being unable to buy a
replacement Edged was forced to hire several new
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A. No.
Q. And
A. Because without the use of our skid our time
schedule was delayed, our ability to complete the tasks
at hand were delayed.
Q. Even with the additional employees?
A. Yes.
Q. Who made the decision to bire more employees
instead of paying for the repair on the skid?
A. I did.
Q. Is there any reason why you did that?
A. We had an immediate need to complete the jobs
at hand to try and salvage cash flow.
Q. SO instead of paying for the repair, you
decided to hire more employees?
A. We had to hire the employees right away. The
skid wasn't repaired for weeks.
Q. Based on the documents we saw that indicates
that Northwest Power received the skid on May 20 and
that it was ready to be picked up on May 28, eight days
later, so I am having trouble with you said it wasn't
ready for weeks.
A. It was delivered to Rocky Mountain on May 5.
Q. SO three weeks it was out of service.
A. When you are doing $30,000 a week in business,
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employees to do the work of the lost skid, resulting in
additional losses. Do you remember who you hired to
replace the skid?
A. Not specifically.
Q. Do you remember how many employees you needed
to hire?
A. Four to six. That's just an estimation.
Q. Do you Imow when you hired them?
A. May, June, July.
Q. And were you hiring them on a per-job basis?
A. As needed.
Q. And would that be reflected in the payroll
recOl'ds?
A. I believe it would.
Q. Looking back to the time peJ"iod when the skid
was at Northwest Power and you were worldng with Rocky
Mountain on trying to come up with a solution, at any
point does that maybe refresh your memory that Rocky
Mountain worl<ed with you to get you maybe a replacement
sldd as a I'ental?
A. No.
Q. Now, in hiring the extra employees to maintain
the summer jobs that you have, which is when you told me
you are your busiest, were you able to maintain your
contracts?
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that's $90,000.
Q. Is there any reason why you didn't rent from
either Pro Rental or Rocky Mountain during that three
weeks?
A. I don't know that we had the option. I don't
know that we had the cash to do it I don't know,
Q. And during that time period you were making
$30,000 a week?
A. It was a guesstimation.
Q. Well, can you estimate for me in May of 2009
what Edged In Stone was making?
A. No.
Q. Was it more than $10,000 a week?
A. Per week, yes.
Q. More than $20,000 a week?
A. I would be guessing, I would have to review
the financials.
Q. And even with more than $10,000 a week, it
wouldn't have been, in your opinion, more beneficial to
pay for the repair or pay for a replacement?
A. I think at the time, you know, I think you
have got to pay your employees before you do anything.
If you can't pay your employees, you can't pay for
$5,000 repairs that should be covered under warranty.
Q. For example, in 2010 you rented - we saw the
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replacement skid for a
a month. So why
did you not rent one for a
s a thousand
dollars, and if you are making over $10,000 a week, it
seems like it's a negligible amount to keep that revenue
flowing. Was that ever considered?
A. I don't think it was an option.
Q. How were you able to pay for the additional
employees?
A. We weren't.
Q. SO were additional employees hired or not?
A. Yes.
Q. They just weren't paid?
A. No, they were paid tlu'ough an overdraft
account.
Q. And again I will ask the same question and
just whatever the answer is it is. Why not use the
overdraft account to pay for a rental or pay for the
repair to keep the increased business coming in?
A. We were able to get payroll approved through
the bank to do that, but there wasn't enough overdraft
account to cover everything.
Q. What I want to do is we are going to go
quickly through some of the financials, your tax
returns. We'll mark this as Exhibit No. 18.
(Deposition Exhibit No. 18 marked for
Page 160
identification.)
Q. Just so you know, your attorney and I and Mr.
Larsen, we are still waiting on some more documentation
to come in kind of from your camp as far as the damages
and things like that supporting your damages claim. So
I am going to go through this pretty briefly just to get
an idea of some things and then, depending on what we
learn as the lawsuit goes along, we will probably have
to bring you back to ask you a few more questions but we
will do the best we can with what we have.
Exhibit No. 18 have been produced to us and I
believe they are your Edged In Stone's tax returns for
2006. And it indicates gross receipts or sales of
$212,694. Does that seem about accurate?
A. Yes.
Q. Are these just the gross sales and receipts
for Edged In Stone or does it include any other
business?
A. Just Edged In Stone.
Q. The next document we will mark as Exhibit
No. 19.
(Deposition Exhibit No. 19 marked for
identification.)
Q. These are your tax returns for 2007, which
shows the gross receipts and sales of around $632,907.
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Q. Can you explain for us the jump of about
$400,000 from the year before?
A. The amount.
Q. Just better business?
A. Great business.
Q. Are the tax returns just for Edged In Stone?
A. Just for Edged In Stone.
Q. Now, if you look at the numbers or the Bates
labels in the bottom right-hand corner, if you look at
Edged 23 and you look at the depreciation and
amortization reports, on asset No. 16, it's the box skid
loader, which is I believe the subject of the lawsuit,
it's Edged 23. The second from the bottom No. 16, it
says Boxer skid steer.
A. All right.
Q. It's valued at $40,000. Is that taking into
account obviously all the attachments and everything
else?
A. I would assume so.
Q. And you would agree that the skid steer was
not valued at $40,000; is that right?
A. I would agree.
Q. Now, looking at the business you did in 2007,
Page 162
you had only owned the Boxer loader from October, about
mid October to the end of the year of 2007, about two
and a half months; is that accurate?
A. Yes.
Q. And that's the slowest time of the year for
you guys; is that correct?
A. No.
Q. SO November-December is not your slow time?
A. December, January, February; I guess the end
of the year, December is.
Q. The $400,000 increase that Edged In Stone saw
in 2007 from 2006, do you attribute that just to good
economy and good business, good demand at that time?
A. We landed some big, some good jobs.
Q. And that was jobs that you had done prior to
purchasing the skid steer loader?
A. Not entirely.
Q. Were they jobs that you could do without it?
A. I'm sure it proved to be an asset.
Q. For that last month or so?
A. Absolutely.
Q. You don't attribute the $400,000 increase to
that loader, though, do you?
A. Not entirely.
MR. BIR: The next document we wiIl mark as
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Exhibit No. 20.
marked for
(Deposition Exhibit No.
identification.)
Q. These are the 2008 tax returns for Edged In
Stone, and, again, this is just for Edged In Stone;
correct?
A. Yes.
Q. Now, it shows gross receipt sales of $653,016.
Does that sound accurate?
A. Yes.
Q. And that's pretty close to the same amount of
business that you did in '07?
A. Slight increase.
Q. Now, looking through these, it looks like
Edged In Stone may have purchased a few more pieces of
equipment. Does that sound accurate?
A. Yes.
Q. And obviously based on the numbers, it looks
like business was pretty good in 2008.
A. Yes.
MR. BIR: The next set we wiII mark as Exhibit
No. 21.
(Deposition Exhibit No. 21 marked for
identification.)
Q. And tbese are your Edged In Stone's tax
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1
returns for 2009, and it shows gross receipts and sales
2
of$419,227. Does that sound about right?
3
A. Yes.
4
Q. And are these tax returns just for Edged In
5
Stone?
6
A Yes.
7
Q. SO there would be a separate tax return for
8
2009 for Changing Seasons?
9
A. Yes.
10
Q. Now, from 2008 to 2009 there is a decrease of
about $120,000. Do you have any explanation for wby the 11
12
business did a little bit less money?
13
A. Attribute it aIJ to the loss of the Boxer.
14
Q. You attribute it all?
15
A. I can't speculate as to why the drop in
16
income.
17
Q. Was business slower?
18
A. It didn't seem to be.
119
Q. Now, again, as of June-July timeframe of 2009,
20
the company had done over $600,000 in 2007, $650,000 in
21
2008, and then in 2009 you are attributing the $120,000
22
drop to the Boxer not being available?
23
A. Partial1y.
24
Q. But at that same account, it's your position
that Edged In Stone didn't have the money to either pay
125
Page 165.

A. Correct.
MR. LARSEN: Could I ask a question. Your
2007,2008,2009 and even --let's go 2007,2008,2009,
your business never showed a profit for tax purposes; is
that correct?
THE WITNESS: Correct.
MR. LARSEN: So you were losing money every
year even before you bought the skid steer?
THE WITNESS: I am not an accountant. Which
line show losses?
MR. LARSEN: Line 21 on 2007, Line 21 on 2008,
Line 21 on 2009. In 2007 you lost $34,978; con'ect?
THE WITNESS: In 2007?
MR. LARSEN: Yes.
THE WITNESS: According to these taxes, we
did.
MR. LARSEN: On Exhibit No. 20, Line 21 you
lost $17,124.
THE WITNESS: According to the taxes we did.
'MR. LARSEN: So you were losing money before
you bought the skid steer.
THE WITNESS: I believe that would be your
opinion.
Page 166

MR. LARSEN: No, I am just asking, it's your
tax return. I am either right or I am wrong.
THE WITNESS: Add the depreciation back into
it.

MR. LARSEN: So are your tax returns accurate
or not?
THE WITNESS: They are accurate. However, if
you add the depreciation back into the income side of
things -MR. LARSEN: And you will agree with me that
al1 three years your business was showing a loss for tax
purposes?
THE WITNESS: I would agree with you that
according to the tax papers that we have here on Line
21, the years 2007, 2008, and 2009 show a loss.
MR. LARSEN: Thank you. Sorry to interrupt
you again. It will probably make things faster for you,
too, I won't have very many questions.
MR. BIR: Let's mark as the next Exhibit 22.
(Deposition Exhibit No. 22 marked for
identification.)
Q. (By Mr. Bir.) These are Edged In Stone's 2010
tax returns, and these show gross receipt sales of only
$11,000, so you are down now from '09 to 2010 of over
$400,000. How do you explain that?
Page 167
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A. We shifted al1 of our in
bookkeeping
into one account and because Changing Seasons is a
retail establishment, we basicalIy made Edged In Stone
an equipment holding company and basicaIly on the advice
of our accountant, it's still a viable business,
however, we are channeling aIJ of our bookkeeping
through one account, which is the Changing Seasons
account.
Q. And, again, for 2010 Edged In Stone showed a
loss of about $20,000.
A. According to these taxes, it did.
Q. Now, the business that was conducted by Edged
In Stone, was it any different or is this just basically
a distinction without a difference, changing the name,
that type of thing?
A. Well, the business is the same.
Q. SO the profits and things like that that were
generated by Edged In Stone and the revenue and things
like that that were generated by Edged In Stone prior to
Changing Seasons coming into existence were the same as
in 2010, I am not talking about amounts, I am just
talking about the sources.
A. Correct.
Q. The next exhibit we will mark as Exhibit
No. 23.
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projections,
what was the basis for this?
A. Projections are speculations. I can't recall
why.

MR. LARSEN: So by speculation you mean there
is no basis in fact, it's just a wild guess?
THE WITNESS: WelI, it says 2009 estimated,
2009 adjusted, I don't know what they adjusted, and of
course 201 0, they are basing all the facts off of
previous years, however, I don't know how they came to
the numbers that they came to. I think the biggest
thing this was trying to show was debt service ratio
which is cash flow, where it dipped in 2009 but stayed
positive everywhere else.
Q. (By Mr. Bir.) Sir, looking at this, on the top
it says three-year average in the first column. What
three years is being averaged, do you know?
A. I don't.
Q. And the only column in here that has actual
data or indicates it's showing actual data is 2008.
A. Okay.

Q. Does that correspond to what you are thinking,
because I am just confused as to what this document is
intended to show.
A. 2008 is the only thing it says is actual,
three-year average, I don't know what three years they
Page 170
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(Deposition Exhibit No. 23 marked for
1
identification.)
2
Q. Have you seen this document before, sir?
3
A. Yes, I have.
4
Q. Who prepared this?
5
A. Bank of Commerce prepared this.
6
Q. Now, on the top there it says prepared by and
7
it looks like something fnight be blotted out to the left
8
of Commercial Cash Flow Statement. What is missing
9
10
there, do you know?
11
A. I don't. I could probably get the name of the
12
guy who prepared this.
13
Q. When was tlus prepared, do you Imow?
14
A. Sometime in the faIl of 2009.
15
Q. And do you know why it was prepared?
16
A. Yeah, because the bank.was getting ready to
17
foreclose on all of our assets and think wanted to do an
18
evaluation on whether or not we were going to
19
restructure our debts with them or they were going to
20
foreclose.
21
Q. Now, you mentioned tIus was prepared you think
22
in the fall of 2009. Is that why it's accounting for
\
23
Changing Seasons as well?
1
A. Yes.
25
Q. And the 2009 projections and the 2010
Page 1691

124

are averaging.
MR. LARSEN: I have another question, on the
net income it shows 2008 your actual net income of
$33,030; is that accurate? Or $37,030.
THE WITNESS: According to this paper it is
accurate. I don't know where they derived these numbers
from, I didn't prepare the document.
MR. LARSEN: And was your actual adjusted
income or net income in 2008 $78,581, is that accurate,
you were actually positive that much money in 2009,
rather?
THE WITNESS: Where is that?
MR. LARSEN: The same line, net income under
your cash flow, 2009 adjusted, $78,581.
THE WITNESS: I don't know what that number
is. I don't know what adjusted means.
MR. LARSEN: Do you know what the net income
is, do you know what that means?
THE WITNESS: No. They have the same number
three years in a row. J don't know what that means. Or
the net income -MR. LARSEN: Look at 2009 adjusted and then go
down to the cash flow net income.
THE WITNESS: Okay.
MR. LARSEN: And it shows that you are
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1

positive 78,581. My question is
accurate?
THE 'WITNESS: No. I did never have that. I
am speculating adjusted meaning if we loan you 80,000 or
a hundred thousand dollars, then this is what it will
be. I don't know. I don't know what the adjusted
amount is. I don't know what they are trying to figure
out.
MR. LARSEN: Did you ever sign this?
THE WI1NESS: No.
MR. LARSEN: Can you tell us whose handwriting
it is at the top? It says prepared by and then I can't
read the rest of it.
THE WITNESS: No, it's too pretty to be mine.
MR. LARSEN: SOl1}" that's all.
Q. (By Mr. Bir.) Did Edged In Stone/Changing
Seasons in 2009 take on more debt?
A. I don't believe Edged In Stone took on any
more debt in 2009.
Q. What about Changing Seasons?
A. Changing Seasons took on some debt in 2009.
Q. And at that point were the books done A. Separately.
Q. This document is for both, though; correct?
A. COITect.
Q. SO any increased debt or the debt that

purpose they

Q. Do you lenoVl' whether they apply only to Edged
3
In Stone or do they apply to Edged In Stone and Changing
4
Seasons?
5
A. At the top of every page it says Edged In
6
Stone and does not include Changing Seasons. I would
7
only have to assume that it is only Edged In Stone.
8
Q. But you really don't know what these documents
9
are.
l O A . I have no clue.
11
Q. Who would be the best person to talk to about
12
these?
13
A. An accountant. I don't know.
14
Q. Do you know where they came from?
15
A. I don't have any idea.
16
Q. They were produced by you guys, that's why I
17
am tJoying to figure out where they came from, who we
18
should talk to about them.
19
A. I have no clue.
20
MR. BIR: The next set we are going to mark as
21
Exhibit No. 25.
22
(Deposition Exhibit No. 25 marked for
23
identification.)
24
Q. Have you seen these documents before?
25
A. No.
2
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Q. Never?
Changing Seasons took on would have been attributed to
1
A. I didn't prepare them. That doesn't mean that
Edged In Stone?
2
my wife didn't or our bookkeeper didn't. I just never
A. I assume.
3
prepared them, I didn't prepare them.
Q. You mentioned earlier when I pulled tIus
4
document out, Exhibit No. 23, that you think you know
5
Q. Who would be the best person to talk to about
these?
the name of the person who prepared it or who is doing
6
A. Marin Giesbrecht.
these numbers. Do you recall that?
7
A. I don't know his name. He is a loan analyst
8
Q. Let me ask yon tbis, looking at the first two
down in Idaho Falls; I'm not sure.
9
pages, it's titled Changing Seasons, Inc. The rest are
Q. At what bank?
10
entitled Edged In Stone. You mentioned in 2010 that you
A. Bank of Commerce.
11
decided to combine the books for ease purposes, I guess;
Q. Do you generally deal with the same person?
12
is that correct?
A. I used to.
13
A. That's absolutely cOITect.
Q. Not anymore?
14
Q. In 2010 Changing Season slEdged In Stone it
A. Not al1ymore.
15
looks like the total landscape income was $447,000. Is
Q. Do yoo deal with anybody down there?
16
that accurate?
A. No.
17
A. Yes.
MR. BIR: The next document we wi1lmark as
18
Q. And moving on to 2009 you look and it's
Exhibit No. 24.
19
$419,000, which matches the tax returns for Edged In
(Deposition Exhibit No. 24 marked for
20
Stone in 2009.
identification.)
21
A. Okay.
Q. Do you know what these documents are? They
22
Q. SO from 2009 to 2010 it looks like the
have been previously identified as Edged 197 through
23
business was starting to pick up again; is that
203.
24
accurate, about $30,000?
A. I do not know what these are from or for, what
25
A. According to this it is.
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.r' the record for
MR. HENRIE: Could
just a rrJnute?
MR. BIR: Sure.
(Discussion off the record.)
MR. BIR: Back on the record.
Q. I just want to follow up with something real
quick. In 2009 Changing Seasons would have filed
separate tax returns from Edged In Stone; correct?
A. 2009 I believe it would.
Q. And then in 2010 we have Edged In Stone's tax
I'eturns which only show a revenue of about $11,000, but
looldng at this, if you combine the companies, it's
actually about almost $450,000. So that would show up
on Changing Seasons' tax returns?
A. Correct.
Q. Looking at the third page, which has been
Bates labeled Edged 227, and these are the transactions
for January through December of 2009, and if you look in
May of 2009, May, June, July of 2009, when the machine,
the subject 526 loader was out, it shows balances
approaching $200,000. Is there any reason why some
portion of that money was not used to either pay for the
repair or pay for a rental?
A. This isn't an account balance. This is
basically going through and saying -- you know, on 1121
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Q.
drt of the revenue that Edged In
Stone would
showed in 2009 j is that accounted for
on the books for Changing Seasons?
A. In 2009 Changing Seasons and Edged In Stone
were completely separate entities and their accounts
would have nothing to do with each other.
Q. Why is that?
A. Because we chose to run them as two separate
companies when we originally started and for purposes
that only my accountant could explain, in ease of
bookkeeping we changed it to one set of books in 2010.
Q. What I want to do is go through some other
businesses that I believe you guys have been involved in
and I just want to get a little more information. What
is Nosy Neighbor?
A. At one point in time we were going to have a
fence company, a separate entity, fencing company, and
although we filed the paperwork and kind of went through
the formal steps, we never did launch it.
Q. When was this?
A. Possibly 2007.
Q. Did you invest any money into Nosy Neighbor?
A. Minimal amounts for some basic advertising and
checks.
Q. Were you ever incorporated?
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of '09 I only had $1,500, while if you go clear down to
the other end and say, okay, so on 12122 of '09, the
same year, I had $419,000. It's just not the case.
It's a running total of all of our income for the year,
it's not an account balance per se,
Q. As of August of 2009, would you agree, then,
that -- I am not saying that's your account balance that Edged In Stone/Changing Seasons had brought in
revenue close to $260,000?
A. I would state that Edged In Stone had brought
in close to $200,000 in income by July or August of

1
2
3
4
5
6
7
8
9
10

2009.

12

Q. But taking into account debts and payroll,
things like that -A. Expenses and fees and everything else, it's
not an account balance.
Q. You mentioned that you combined businesses and
books in 2010. Is there a transaction detail summar'y
for Changing Seasons for 2009?
A. To mimic these here (indicating)?
Q. Correct.
A. I would only assume that there would be.
Q. Do you know how much money, if any, Changing
Seasons made in 2009?
A. I would be speculating.
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A. I don't know if it was set up as a corporation
or not.
Q. Did you ever me tax returns, anything at
all?
A. No, we never did.
Q. What's the current status of Nosy Neighbor?
A. Nothing.
Q. Now, you mentioned that Changing Seasons was
first formed in the spring of 2009; correct?
A. Yes,
Q. Do you handle the day-to-day operations for
changing season?
A, Yes.
Q. The same as you do for Edged In Stone?
A. Yes.
Q. Does your wife have any more involvement in
Changing Seasons than she does Edged In Stone?
A, No.
Q. Is your wife employed outside of Edged In
Stone and Changing Seasons?
A. Yes.
Q. What does she do?
A. She is an RN.
MR. LARSEN: Where does she work?
THE WITNESS: In Compass Company.
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Q. How long has she been

A.
Q.
A.
Q.

A couple months.
And before that where was she employed?
Creekside Home Health.
As anRN?
A. Yes.
Q. For bow long?
A. Five or six years. And Compass bought out
Creekside, so the same place.
Q. Now, going back, I believe you told us that
you had filed for bankruptcy in 2000 with respect to the
dissolution of the farm; is that accurate?
A. Con-ect.
Q. Did you file for bankruptcy again in 2003?
A. No.
Q. You didn't file for Chapter 7 in 2003?
A. Going back over ten years, my recollection of
that whole process is we originally filed for a
reorganization which would have been under Chapter 12
and then a year later we dissolved it. As to the exact
dates, I don't know.
Q. And are you aware of any collections actions
that were filed against Edged In Stone or Changing
Seasons prior to the skid loader breaking down in May of
2009?
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A. No.

1

MR. BIR: The next document we are going to
mark is Exhibit No. 26.
(Deposition Exhibit No. 26 marked for
identification.)
Q. Have you seen these documents before?
(Pause in proceedings.)
A. I believe I have seen these before.
Q. When did Edged In Stone stop paying on the
note for the loader and all the attachments?
A. J don't know; I'm assuming the summer of2009.
Q. Wby did you stop paying on it?
A. It wasn't generating any cash flow, because we
didn't have the piece of machinery so we couldn't afford
to make the payments on a pieee of machinery we didn't
have.
Q. Did you look to sell any of the attachments?
A. No.
Q. Did you ever look to sell the piece of
equipment?
A. No.
Q. Did you ever think about selling it and then
you would be able to pay Northwest Power and pay as much
of the note as you could so you wouldn't just keep
running up bills?
Page 181

A. And
on that note, no, I didn't think
I had that option.
Q. Did you ever start making payments again after
you stopped at some point in the summer of 2009.
MR. LARSEN: Did you return any of the
equipment that was in your possession to Wells Fargo?
THE WI1NESS: No.
MR. LARSEN: Even after they filed suit
against you, did you return any of that equipment?
mE WI1NESS: No.
MR. LARSEN: Did you ever offer to return any
of it?
THE WI1NESS: No.
Q. (By Mr. Bir.) Sir, you would agree that the
note for all the equipment was about $40,000?
A. Yes.
Q. Half of that was attachments.
A. Yes.
Q. Was there any reason you didn't sell the
attachments or offer to give the attachments back to
cover at least a portion of what was outstanding on the
note?
A. I didn't have the right to sell them.
Q. Did you offer to give them back?
A. No.
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Q. Were they being used with the other equipment?
A. When?
Q. From the summer of 2009 until we sit here
today.
A. I have used them on other equipment.
Q. And you have been using tbem since April of
2010, is that accurate?
A. Yes.
MR. BIR: The next document we will mark as
No. 27.
(Deposition Exhibit No. 27 marked for
I,
identi fication.)
Q. Have you seen this set of materials before?
A. Yes.
Q. Can you teU me what it pertains to?
A. Bank loans we defaulted on.
Q. What was the loan for?
A. Equipment, operating.
Q. Which equipment?
A. Various pieces of equipment.
Q. Tllis has nothing to do with the skid and
attachments; correct?
A. COHeet.
..
Q. What pieces of equipment did you start to
default on?
Page 183

48 (Pages 180 to 183)
(208)345-9611

M & M COURT REPORTING
169

(208)345-8800 (fax)

1
2

3
4

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25

A. With regards to what?
Q. This particular letter
materials -A. It's a blanket lien against all the equipment.
Q. What I would like to know is, this $140,000
balance, what was it for?
A. When we originally purchased various pieces of
equipment, hydro seeder truck, dump trucks.
Q. SO these all had nothing to do with the
loader; right?
A. These loans, none of the moneys from these
loans went to pay for the loader.
Q. And how has this been resolved, if at all?
A. It's not fully resolved yet.
Q. With respect to the collections action that
was filed regarding the skid and the issues that we are
looking at in Exhibit No. 27 with regard to the loans on
the other equipment, did you have to hire any legal
representation or have you been handling it yourself?
A. We did hire some legal representation.
Q. And for what purpose?
A. To negotiate our debt with the Bank of
Commerce.
Q. And that was the loans on all the other
equipment?
A. These loans (indicating).

1
2
3
4

5
6
7
8
9
10

I~~
13
1
114

15
16
17
18
19
20
21
22
23
24

25

1me how much money Edged In Stone
made in
A. No.
Q. You don't know?
A. Not without looking at our taxes.
Q. Absent the taxes, because the taxes show a
loss, so I am asking you Edged In Stone, was it
profitable, did it make money in 2008?
A. I'd say yes.
Q. In 2009 was it profitable, did it make money?
A. No.
Q. In 2010 was it profitable, did it make money?
A. Yes.
Q. In 2011, I know we haven't really gotten
through tax season yet, but was it profitable and did it
make money?
A. Yes.
Q. Do you have any idea of whether it was better
or worse than 2010?
A. Better.
Q. By how much, do you know?
A. I could guess; maybe 20 percent.
Q. Do you attribute any of the decrease in
profitability in 2009 to the fact that yon started
Changing Seasons?
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Q. It had nothing to do with the loader; right?
A. Correct.
Q. Did you hire any sort of legal representation
to deal with the issues, other than this lawsuit, with
the banks on the loader issue?
A. No.
Q. I know you are not an accountant, I know you
are not a forensic expert or anything like that, but you
are the owner of your business, you are involved in the
financials of it. What monetary value, if any, do you
attribute the loader being out of operation to an effect
on your business?
A. I can't speculate.
Q. In 2010 was Edged In Stone profitable?
A. According to our taxes?
Q. Well, according to your taxes you wel"en't
profitable at all ever.
A. Right.
Q. SO I am asking you as the owner A. It's my opinion that in 2010 Edged In Stone
was more profitable than it was in 2009.
Q. And was it profitable in 2009?
A. No.
Q. Was it profitable in 2008?
A. Yes.
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A. No.
Q. Why not?
A. I believe Changing Seasons made us more
profitable.
Q. So when we see the tax returns and cash flow
statements for 2009 for Changing Seasons and we add
those to Edged In Stone, was there A. I think it will reflect what we did in 2008,
2007.
Q. Well, they weren't around in 2007, 2008, were
they?
A. Right, but if you remember, the income for
Edged In Stone dropped.
Q. It dropped from 2008 to 2009.
A. Right.
Q. SO when we see the amount of income that
Changing Seasons brought in -A. For 2009?
Q. Yes.
A. And add it to the income that Edged In Stone
made for 2009?
Q. Correct.
A. I believe that the income side of things will
be fairly similar to 2008 and 2007.
Q. SO in fact you didn't lose any money because
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the sldd was down?
A. I beiieve that to be a faise statement.
Q. Well, if you are showing the revenue about the
same for 2009 as 2007 and 2008, how do you attribute any
loss to the loader?
A. Expenses go up, profitability goes down.
Q. Do you believe the economy had anything to do
with any potential loss?
A. I don't believe it has.
Q. As we sit here today, and I Imow this is
something we tall<ed about before that we will probably
have to address later once we get some more
documentation, can you put a monetary value on the
amount of damage that you believe Edged In Stone!
Changing Seasons suffered as a result of the loader
being out of service?
A. r can't put a figure on that. I believe we
have hired an economist to do that.
MR. BIR: I am going to look through my notes
quickly and pass you over to Reed. I might have some
more follow-up, but that's it.
MR. LARSEN: Let's take a short break.
(Short recess.)
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A.
a couple of months.
Q. He is not one of the people you would have
known from Aberdeen.
A. No.
Q. Looldng through the people who worked for you,
there are some people that look like they have Aberdeen
connections.
A. Aberdeen, American Falls.
Q. Like Deven Duffin?
A. Deven, yes.
Q. Danny Behrend?
A. Yes.

Q. Over at Rocky Mountain, did you know him when
you were farming over in Aberdeen?
A. Yes.
Q. And Scott Webb is not one ofthose people that
you knew that way.
A. No, I met him at a Christmas party for my
wife's work.
Q. Did you have any conversations with Scott in
regard to the skid steer that's in question in this
litigation?
A. Did I have any conversations with Scott?
Q. Yes.
A. rm sure we had several conversations about
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E~ATION

1

BY MR. LARSEN:
Q. Mr. George, my name is Reed Larsen and I
represent Northwest Power Systems, LLC. I have a few
questions and because a lot of this has been covered I
am going to Idnd of jump around a little bit. First,
when did Scott Webb start working for you?
A. March of 2009.
Q. And how long did he work for you?
A. Until July or August of 2009.
Q. And why did he leave?
A. We mutually palted ways because we didn't see
eye to eye.
Q. What did you not see eye to eye over?
A. Wasn't pleased with the quality of work he was
doing.
Q. Did you fire him or did he quit?
A. I said this isn't working for me and he said,
yeah, me neither. And we went outside and talked about
it and palted fIiends.
Q. And did he receive any unemployment benefits
after that?
A. I don't recal\ ifhe did.
Q. Did you know Scott before he started worldng
for you?
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the skid steer.
Q. Did you talk about conversations Scott had
with Mark Adams at Northwest Power?
A. No.
Q. Are you aware that Scott had a conversation
with Mark Adams at Northwest Power?
A. The only conversation I know that Scott Webb
had with Mark at Northwest Power Systems is when he
dropped the machine off.
Q. You are not aware of a conversation that Mark
Adams had with Scott Webb where Scott told Mark to
proceed and get the skid steer fIXed?
A. That wouldn't be something that Scott would
have the authority to do.
Q. Why do you say that?
A. Because that wasn't his position in our
company. He wouldn't have any reason to be chitchatting
on the phone with Mark Adams at Northwest Power.
Q. When Mark visited with Scott when the machine
was dropped off, do you know what that conversation
consisted of?
A. No.
Q. Did you ever talk with Scott as to what that
conversation consisted of?
A. No.
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Q.

Scott Webb had
And I think we
authority to drop the skid steer
at Northwest Power.
A. He was instructed to pick the machine up at
Rocky Mountain Machinery and deliver it to Northwest
Power Systems in Boise.
Q. Did you ever have any conversations with
anyone at Northwest Power that instructed them that
Scott Webb's authority was limited solely to picking up
and dropping off the machine?
A. No.
Q. And would you agree that if you are going to
restrict his authority, it would be your responsibility
to tell those people who are dealing with Scott while he
is your employee as to what those restrictions in
authority are?
A. No.
Q. Whose responsibility would it be, then, if
it's not yours as his employer?
A. As his employer?
Q. Yes?
A. It would be myself as a business owner, I
believe it would be my responsibility to get his
signature authorizing the repair of any kind of
machinery, especially when it involves several thousand
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Scott Webb
other than to

nad the authorization to do anything
the machine to them.
Q. That's what I was trying to get at, is you
never had that conversation with anyone at Northwest
Power to limit what would be apparent authority of Scott
Webb as your employee.
A. Or to the contrary, correct.
Q. And that responsibility, in fairness, would
rest with you as the owner of the business and the one
who controlled Scott Webb's employment?
A. I can't speak for what Scott Webb did when he
wasn't right next to me, I don't know what he did. I
don't know what he said. I have no idea what Scott
Webb's perception of that was other than J told him to
deliver the machine to Mark Adams and nothing else.
Q. We went through all of those invoices that
were sent to you from Northwest Power and we agreed that
it was your address that they were sent to.
A. We agreed that my address was on those
invoices.
Q. And it's your testimony that you never
received a single invoice?
A. I have never received a single invoice.
Q. And when you had your conversation with Mark
Adams in June of 2009, did you tell him at that point in
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dollars.
Q. That wasn't my question. My question was if
you are putting your employee out there to do business
witb someone else, wouldn't you agree that it's your
responsibility then to inform people as to the extent of
or lack of autbority that that person would have?
A. No.
Q. Whose responsibility is it, then? Who else
besides yourself would have tbat ability to control
Scott Webb's terms and conditions of work?
A. No one.
Q. And you never had a conversation with
Northwest Power Systems where you indicated in any way a
limit to the scope or authority of Mr. Webb's ability to
h'ansact business on your behalf?
A. I never had any kind of a conversation with
Mark Adams at N0I1hwest Power Systems or anybody else at
N011hwest Power Systems with regards to anybody doing
anything other than delivering the machine for a
wall'antied engine to his shop.
Q. SO the answer is no -A. What was the question?
Q. You didn't have any conversation with
Northwest Power -A. I did not specifically tell N0l1hwest Power
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time I have never received an invoice from you for this
machine?
A. No, I don't believe he has ever sent an
invoice.
Q. Did you tell him not to send you an invoice?
A. No.
Q. Have you had any other mail that has been sent
to you where people have said we have sent you mail and
you have not received it?
A. Possibly.
Q. And who would that have been, if you know?
A. I don't know.
Q. And when you say possibly, what led you to
that statement that other mail may not have been
delivered?
A. It meant that it's possible that other mail
wasn't delivered to our offices, that I couldn't
specifically pinpoint anyone instance.
Q. As we sit here, you have never called and
asked to come over to Northwest Power to inspect the
machine?
A. Correct.
Q. And you have never come to Northwest Power to
inspect the engine?
A. Correct.
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you from May 20 when the

1
2

available to
e was delivered to the

3

present.
A. Those were never options presented to me.
Q. Why not?
A. That's a question for Mark Adams.
Q. You never asl,ed to come over and inspect it,
did you?
A. I was never told that it was going to be
anything other than a replacement and a warranty, so I
wouldn't have any reason to go over there and look at
it.
Q. Mr. Adams never told you that it would be a
replacement warranty, did he?
A. No, he never told me it wouldn't be, no.
Q. And the people you were dealing with for the
warranty issue before it was sent to Northwest was Rocky
Mountain.
A. That is correct.
Q. And they never told you it was going to be a
. warranty replacement on the engine, did they?
A. No, I think we all assumed it was going to be.
Q. And Perkins never told you that it was going
to be a warranty replacement on the engine?
A. I never spoke to Perkins.

4

5

6
7

8

9

10
11

12
13
14
15

16

17
18
19
20
21
22
23

24
25

that Edged In

and Northwest Power have no contract
nty claim, in other words,
Northwest Power was not the manufacturer of this motor;
correct?
A. I would agree.
that deals ,,'Uh

Q. And when you purchased the machine there was
no warranty from Northwest Power to you that they would
somehow do anything whatsoever as it relates to the
engine?
A. Can you repeat or rephrase that?
Q. When you bought this piece of equipment
Northwest Power made no warranty to you whatsoever in
regard to the engine?
A. Correct.
Q. Did Northwest Power ever verbally give you a
warranty in regard to this engine?
A. Northwest Power did not warranty the engine.
Q. And there is nothing in writing that Northwest
Power would give a warranty to you on this engine?
A. That is correct.
Q. SO in Count II of your complaint you claim
that Northwest Power breached a warranty. What warranty
did Northwest Power breach?
A. I'm not sure which warranties that it would be
referring to that Northwest Power breached.
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Q. Caterpillar A. I never spoke to Caterpillar.
3
Q. And Compact Power never told you it was going
4
to be a replacement warranty on the engine?
5
A. Compact Power said they wouldn't warranty the
6
engine because it was out of date for their coverage.
7
Q. SO no one actually ever gave you any specific
8
verbal or written information that this engine was going
9
to be covered under warranty?
l O A . That's correct, nor did they give me any
11
written or verbal indication that it was not going to be
12
covered.
13
Q. And once again I move to strike your answer as
14
nonresponsive. No one gave you any oral representation
15
that your engine was going to be covered under warranty;
16
is that correct?
17
A. Correct.
18
Q. In your complaint, which is Exhibit No.2, as
19
it relates to NOIihwest Power, you state that my client
20
breached a contract with you. What did NOI·thwest Power
21
do to breach a contract with Edged In Stone?
22
A. What paragraph?
23
Q. Well, I mean your complaint, it's dealing with
24
Count II for warranty and Count III for breach of
'.2 5
contract. Let's just do it this way. Would you agree
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Q. And we can agree that there is no written or
oral warranty between Northwest Power and you, your
warranty for the engine was with Cat and with Perkins.
A. I would agree.
Q. SO is it fair to say that there really isn't a
warranty claim that Northwest Power breached with you?
A. That's my opinion.
Q. That there really isn't a warranty claim that
Northwest Power breached, we are agreeing on that?
A. Yes.
Q. Count III deals with breach of contract and
you say that Northwest Power breached a contract with
you. What did NOIihwest Power do to breach a contract
with you?
A. Installed an engine that they didn't have
pennission to install and then tried to bil1 me for it.
Q. Have you paid anything for that?
A. 1have paid dearly for that
Q. Have you ever paid Northwest Power a penny?
A. I have not paid Northwest Power a penny.
Q. SO what was the contract, tell me what the
terms of the contract were between you and Northwest
Power. What did you agree to do and what did they agree
to do?
A. J agreed to deliver them a machine that needed
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covered under
a new Perkins engine in it that
warranty.
Q. And when did you tell Northwest Power that the
engine was going to be covered under warranty?
A. When we had our initial conversations and let
them know that we were sending a machine to them.
Q. Had you checked with Perkins at that point in
time that the engine was covered under warranty?
A. No, we referred to the manual.
Q. SO at that point in time you didn't know as a
fact whether or not the engine was covered under
warranty or not?
A. No.
Q. And so Northwest Power was to put in either a
lIew engine or repair the engine when you delivered the
skid steer to them?
A. Under the assumption that it was going to be
warrantied.
Q. That was under your assumption?
A. He knew that we were sending -Q. I'm asking you, that was your assumption?
A. We assumed that the engine would be replaced
under warranty.
Q. And that wasn't something that you
specificaUy addressed with Mark Adams that says if this

1

..,<.
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sure factually we are on the
Northwest Power and Mark Adams did not
~ originally install the engine in your skid steer.
A. Correct.
Q. And they did replace the engine with a new
engine.
A. Yes.
Q. And that wasn't acceptable to you.
A. Correct.
same page

Q. And you instructed them to remove the engine.
A. I did.
Q. And they removed the engine?
A. I do not know that.

15
16
17
18

Q. If they removed the engine, that would be
consistent with what you instructed them to do?
A. I don't know that they removed the engine.
Q. Just assume that they did.
A. Okay.

19
20
21

Q. That would be consistent with what you
instructed them to do?
A. It would be.

22
23
24

Q. SO what, then, did Northwest Power do to
breach your agreement?

25

down there to have an engine that was going to be

A. Well, my understanding was that it was going
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1

isn't covered by warranty, I'm not paying for it?
A. That was never a conversation we had.
Q. That conversation never took place.
A. It did not.

2
3
4
5
6

Q. SO Northwest Power was supposed to either fIX
the engine or replace the engine.
A. Correct.
Q. And you understood that there would be a cost
for that.
A. I understood it would be covered under
walTanty.
Q. You understood that it would cost somebody
money for it.
A. I understood it would be covered under
warranty. I understood that it wouldn't cost me
anything.
Q. You assumed that it WOUldn't cost you
anything.
A. That's what I understand a warranty to be.
Q. And because Northwest Power wanted to be paid
for the work they did, is that what you claim the breach
was?
A. No, I believe that -Q. Tell me what the breach was.
A. That he didn't instal! a walTantied engine.

7
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warrantied and put in the machine. By instalIing an
engine that was not going to be warrantied without
notifYing us, I believe that he breached an agreement
that we had when we sent him the machine. He was sent a
machine that we believed was going to be warrantied. He
knew that. He went ahead and determined that the engine
was not going to be warrantable, ordered a new engine,
put the engine in it and then tried to bill me for it.
I believe that breaches a contract or an agreement.
He knew we thought the engine was to be
warrantied. And he decided on his own that he would put
a new engine in it and then bill me for it. I mean that
kind of -- if I come to you and I say, hey, I want to
order -- we are going to put a warrantied new engine in
this and you put a new engine in it and won't honor that
wamll1ty, that's a broken agreement or a breach of
contract.
Q. I want you to assume for just a second that
one of your employees instructed Mr. Adams and Northwest
Power to proceed and repair the skid steer. Just assume
that that conversation took place. Would you still then
contend that Northwest Power breached the agreement with
you?
A. I would still assume that the engine should
have been walTantied no matter what.
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did.
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Q. And you haven't talked specifically with Mr.
Webb about what he did or didn't do?
A. No, I have not talked to him specifically
about this case. I have spoken to him one time in two
years.
Q. The next count of your complaint deals with well, I think the next one we are dealing with is the
Count V, breach of contract. You talk about an express
contract. What are the terms of the express contract
that you claim you have with Northwest Power?
A. My understanding of that, which may be
incorrect, is that basically he knew that we expected to
have the engine wammtied and he made the
detennination, his own opinion that it would not be
warrantied and put a new engine in it anyways, thus he

12
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21
22
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1
2

Q. And that wouldn't
Northwest Power's
warranty, that would be Perkins or Cat; correct?
A. Northwest Power made the decision it wasn't
going to be warrantied. Their opinion was that the
machine waS dusted and it didn't obviously have a No.3
rod bearing knocking, which could have been an alternate
problem. So it was his opinion, he determined that it
was not warrantable, not Perkins. And that's my
opinion. And I am not going to assume what Scott Webb
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the
Q. But you didn't talk with him and specifically
say if this isn't covered under warranty, I don't want
it fixed?
A. No, I did not ever say that to him.
Q. Is there anything else in conversations that
you have had with Mr. Adams that you claim is a term or
condition, express or implied, to a contract?
A. Not to my knowledge.
Q. And I think you also make a claim against my
client for unjust enrichment. It's on Page 8. What
benefit has my client received as a resnlt of him doing
business with Edged in Stone?
A. Well, he still has possession of our machine,
to my understanding. Of course when we made this
original claim, I thought he had sold the machine
because that's what he told me he was going to do.
Q. We know that the machine has not been sold.
So you have never paid anything on this machine.
A. Correct.
Q. SO what benefit has he received from the
business relationship you on behalf of Edged In Stone
and Northwest Power Systems A. He has never used the machine for anything
while it's been in his possession?
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breached the implied contract. That's my opinion of
what that means.
Q. Well, you make two jumps there. I want to
know first the express terms. And the express terms are
the terms you agreed upon with Mr. Adams. What are the
terms of that express contract, if any, and if there
isn't any, that's fine, I'll accept that. In other
words, if you never had a conversation with Mark Adams
for Northwest Power such that an express contract can be
created, I'll accept your words on that. But if there
was one, I want to know what it is.
A. The only conversation I had with him was that
we were sending him a machine with a Perkins engine that
was under waJTanty, that was bad for whatever reason and
needed to be replaced.
Q. Is there anything else that would be an
express term of that contract?
A. Not to my knowledge.
Q. So what is the implied contract?
A. Like I said, I believe that it was implied,
and this is just my understanding of that, that the
engine would be covered under waJTanty.
Q. But that was not something that you and Mr.
Adams expressly discussed?
A. No, I talked to him about it when we sent him
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Q. No.
A. Then I don't know.
Q. And if you don't know, it's fair to say that
as tbe owner of the business no one else would know
eitber.
A. I don't know.
MR. LARSEN: I don't have anything else.
RE-EXAMINATION
BYMR.BIR:
Q. Staying on somewhat the same point about the
claims you have made against the various parties and
defendants, particularly my clients, Perkins and
Caterpillar, the simplest form, Exhibit No.5 is the
written warranty that was applicable to the engine that
was in the skid when it was sold. Is this the warranty,
Exhibit No.5, that you claim tbat Perkins breached?
A. I don't know if that's the warranty that was
in the owner's manual or not.
Q. Specific to Caterpillar, did Caterpillar make
any warranty, whether express or implied, whatsoever of
any kind with respect to this engine tbat you are aware

of?
A. Not tome.
Q. Did they make any contract witb you, express
or implied, of any kind, Caterpillar specifically?
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A. With regards to the
Boxer engine, anything at all, this particular
machine, just this machine.
A. No.
Q. I want you to assume for a moment that Exhibit
No.5 is the warranty that was applicable to the engine
in the skid steer when you bought it. As part of the
exclusions under this warranty, specifically Section 7C,
it says, "Perkins shall not be liable under this
warranty for: Any engine or part which in the opinion
of Perkins has been altered, used, maintained, serviced
or otherwise than in accordance with the company's
recommendations as publisbed."
You have mentioned earlier that Mark Adams at
Northwest Power Systems determined that in his opinion
the engine had been dusted due to dirt entry and that's
why it wasn't being warranted under Perkins' warranty.
Is that your understanding?
A. Yes.
Q. If we were to assume that Mark Adams'
conclusion is correct, that the engine failed due to
dirt entry as a result of poor maintenance, would you
agree that that's excluded under Perkins' warranty in
Section C7?
A. I would assume that if this is the correct
Page 208
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action.
A. Okay.
MR. BIR: Other than that, I don't have
anything else right now.
MR. LARSEN: I'll just conclude with the same
understanding, that we are recessing as opposed to
concluding.
(Witness excused at 4:45 p.m,)
(Signature requested.)
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document, warranty, that ifhis assumption is correct,
that it would be excluded.
Q. Now, you also have a claim against Perkins for
breach of contract. You told us before that prior to
purchasing the sldd steer you didn't talk to anybody at
Peddns; you didn't read anything or sign anything, fill
out any documentation specifically with Perkins. After
you purchased the machine you have never had any contact
with anybody at Perkins. Outside of the written
warranty that came with the engine itself, is there any
other basis for a contract that you claim you had with
Pel'ldns?
A. Not to my knowledge.
Q. SO basically the only relationship or
connection you have with Perkins is the written wal'l'anty
that would accompany the engine.
A. Correct.
Q. Like I informed you befor'e, with your
attorney, we are still waiting on some materials that go
specifically to your damages, such as contracts you may
have lost during the 2009 timeframe, things like that.
So for now we ar'e going to conclude the deposition, it
is going to remain open for those purposes in case we
need to come back and talk to you a little bit that will
go specifically to the damages you are claiming in this
Page 209
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CERTIFICATE OF JOSEPH PRESTON GEORGE
I, JOSEPH PRESTON GEORGE, being first duly sworn,
depose and say: That I am the witness named in the
foregoing deposition; that I have read said deposition
and know the contents thereof; that the questions
contained therein were propounded to me; and that the
answers therein contained are true and correct, except
for any changes that I may have listed on the Change
Sheet attached hereto.
DATED this _ day of
, _ _.
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JOSEPH PRESTON GEORGE
SUBSCRIBED AND SWORN to before me this _

day

NAME OF NOTARY PUBLIC
NOTARY PUBLIC FOR _ _ _ _ __
RESIDING AT _ _ _ _ _ _ __
MY COMMISSION EXPIRES _ _ _ __

,24
25
1

Page 211

55 (Pages 208 to 211)
(208)345-9611

M & M COURT REPORTING
176

(208)345-8800 (fax)

Page 212
CHANGE SHEET FOR JOSEPH PRESTON GEORGE

1

LINE

2

PAGE

3

READS

4

SHOULD READ

5

PAGE

6

READS

7

SHOULD READ

8

PAGE

9

READS

LINE

LINE

10

SHOULD READ

11

PAGE

12

READS

13

SHOULD READ

14

PAGE

15

READS

16

SHOULD READ

17

PAGE

18

READS

19

SHOULD READ

20

PAGE

21

READS

22

SHOULD READ

LINE

LINE

LINE

LINE

REASON FOR CHANGE

REASON FOR CHANGE

REASON FOR CHANGE

REASON FOR CHANGE

REASON FOR CHANGE

REASON FOR CHANGE

REASON FOR CHANGE

23
24

DEPONENT SIGNATURE:

25

(208)345-9611

M & M COURT REPORTING
177

(208)345-8800 (fax)

Page 213
1

REPORTER'S CERTIFICATE
I, PAUL D. BUCHANAN, CSR NO.7, Certified
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Shorthand Reporter for the State of Idaho, certify:

4

That the foregoing proceedings were taken before

5

me at the time and place therein set forth, at which
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time the witness was put under oath by me;
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That the testimony and all objections made were

8

recorded stenographically by me and were thereafter

9

transcribed by me, or under my direction;
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11

That the foregoing is true and correct record of
all testimony given, to the best of my ability;
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I further certify that I am not a relative or
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employee of any attorney or party, nor am I financially
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interested in the action.
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IN WITNESS WHEREOF, I set my hand and seal this
23rd day of February, 2012.
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Attorneys for Defendants Caterpillar, Inc. and Perkins Engines, Inc.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
EDGED IN STONE, INC., an Idaho
corporation,

Case No. CV-2010-4923-0C

NOTICE OF DEPOSITION DUCES

Plaintiff,

TECUM OF PRESTON GEORGE
vs.
CATERPILLAR, INC., a Delaware
Corporation, PERKINS ENGlNES, INC., a
Maryland Corporation and wholly-owned
subsidiary of Caterpillar, Inc., and
NORTHWEST POWER SYSTEMS, LLC, an
Idaho Limited Liability Company,
Defendants.
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YOU WILL PLEASE TAKE NOTICE that Defendants Caterpillar, Inc. and Perldns
Engins, Inc., by and through its counsel of record, will take the deposition of PRESTON
GEORGE, at the law offices of May, Rammell & Thompson, Chtd., 216 W. Whitman,
Pocatello, Idaho, commencing at 10:00 a.m. on February 15, 2012, and continuing from time to
time until completed, at which place and time you are invited to appear and take part in such
deposition as you deem proper.
The deponent is required to bring with him the following:
A.

Any DOCUMENTS which refer or relate to any facts relative to plaintiffs claims

regarding the Compact Power 500 Series Boxer 526 DX Sldd Loader, serial number 0001269,
including its Perkins engine, model number 403C-ll, as more specifically set forth in plaintiffs
operative Complaint. (For these requests, "DOCUMENT' and "DOCUMENTS" refer to any
"writing," as that term is defined by Idaho Rules of Evidence § 1001, and any electronically
stored information, including but not limited to correspondence, letters, memoranda,
spreadsheets, e-mail, notes, diaries, reports, records, instructions, specifications, agreements,
contracts, sketches, blueprints, drawings, summaries, studies, pamphlets, books, publications,
photocopies, meeting minutes, photographs, motion pictures, video tapes, tape recordings,
transcripts, graphs, diagrams, x-rays or other means or radiographic representation, or other
documents or representations of any kind of which the deponent has knowledge or which are
now or were formerly in the deponent's actual or constructive possessions, custody, or control.
"DOCUMENT' and "DOCUMENTS" also refer to any drafts of a document and all copies that
differ in any respect from the original, including any notation, underlining, marking, or
information not on the original.)
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B.

Any DOCUMENTS pertaining to the Compact Power 500 Series Boxer 526 DX

Skid Loader, serial number 0001269, including its Perkins engine, model number 403C-ll.
C.

All DOCUMENTS pertaining to the business operations of Edged In Stone, Inc.,

including but not limited to rental agreements, contracts, invoices, work orders and documents
demonstrating a revenue-producing job or assignment between 2006 and the present date.
D.

All DOCUMENTS pertaining to the finances of Edged In Stone, Inc., including

but not limited to corporate records, profit and loss statements. general ledgers, revenue
statements or accounts of expenses between 2006 and the present date.
The above deposition will be conducted pursuant to the Idaho Rules of Civil Procedure
before a Notary Public of the State of Idaho, or such other officer authorized by law to
administer oaths .

.

r!-

DATED thIS ~ day of February, 2012.

---,

DUKE SCANLAN & HALL, PLLC
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~ day of February, 2012, I caused to be served a
true copy of the foregoing document, by the method indicated below, and addressed to each of
the following:
Aaron N. Thompson
Bryan N. Henrie
MA Y, RAMMELL & THOMPSON, CHID.
216 W. Whitman
P.O. Box 370
Pocatello, ID 83204-0370
Telephone: 208-233-0132
Facsimile: 208-234-2961
Reed W. Larsen
COOPER & LARSEN, CHTD.
151 North 3rd Avenue, 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1145
Facsimile: (208) 235-1182
Counsel for Defendant Northwest Power

o U.S. Mail, Postage Prepaid
o Hand Delivered
o Overnight Mail
f8. Telecopy
o Email
o U.S. Mail, Postage Prepaid
o Hand Delivered
o Overnight Mail
~ Telecopy
o Email
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
EDGED IN STONE, INC., an Idaho
Corporation

CASE NO. CV-2010-4923-OC

Plaintiff, AMENDED COMPLAINT AND DEMAND
FOR JURy TRIAL
vs.

CATERPILLAR, INC., a Delaware
Corporation, PERKINS ENGINES, INC., a
Maryland Corporation and wholly-owned
subsidiary of Caterpillar, Inc., and
NORTHWEST POWER SYSTEMS, LLC, an
Idaho Limited Liability Company;
Defendants.

A

Plaintiff, Edged in Stone, Inc., by and through its counsel, May, Rammell & Thompson,
Chartered, complains and alleges as follows:

I. GENERAL
1.

At all times material hereto, Plaintiff Edged In Stone, Inc. ("Edged") is a resident

of Chubbuck, County of Bannock, State of Idaho, and is a citizen of the State of Idaho for
jurisdictional purposes.
2.

Edged is an Idaho corporation, and is appropriately authorized with the Idaho

Secretary of State for the purpose of doing business in Idaho.
3.

At all times material hereto, Defendant Caterpillar, Inc. ("Caterpillar") is a

Delaware corporation headquartered in illinois and doing business in the State of Idaho.
AMENDED COMPLAINT AND DEMAND FOR JURy TRIAL- PAGE 1
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4.

At all times material hereto, Defendant Perkins Engines, Inc. ("Perkins") is a

Maryland corporation with its U.S. Regional Office in lllinois and whose products are sold in the
State of Idaho.
5.

At all times material hereto, Defendant. Northwest Power Systems, ILC

("Northwest Power") is an Idaho limited liability company both headquartered. in and doing
business in the State of Idaho.
6.

On or about October 7, 2007, after receiving a product demonstration from a

Compact Power Services (herein "Compact") team that same day, Plaintiff purchased from
Rocky Mountain Machinery in Blackfoot, Idaho, a Compact Power 500 Series Boxer 526 DX
Mini Skid Loader ("Skid") with a Perkins diesel engine.
7.

Edged took possession of the Skid no later than October 11, 2007.

8.

Edged purchased the Skid used for the Compact product demonstration.

9.

The demonstration allowed Edged and its agents to test the Skid and familiarize

themselves with its features, power and overall feel.
10.

Skid Loaders are small, rigid-framed, engine-powered machines with lift arms

used to attach a wide variety of labor-saving tools or attachments, commonly used in landscaping
businesses.
11.

In the machinery industry, as well as the landscaping industry, Skid usage is

measured in hours of operation, as opposed to being measured in miles, differing from the
!

$

automobile industry.
12.

Prior to purchasing this Skid, Edged reviewed the warranty information contained

on the manufacturer's website and the written warranty, and relied on these warranties to its
detriment, as Edged believed it was receiving a quality Skid with a quality engine that would
make its work much easier.
13.

Based on its review of the warranty infonnation covering the Skid and its engine,

which Edged reviewed prior to the purchase of the Skid, Edged also reasonably believed product
failure would be covered through the express warranty periods.
14.

Upon purchase on October 7,2007, the Skid had fewer than 50 hours of use, all of

which were from demonstrative operation.
15.

Edged purchased the Skid, with accessories, including, but not limited to, a 44"
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bucket, a Power Head, a 9" auger bit, a 36" auger bit, a vibrating plow, a 12" blade for plow, a cable
reel, a plow pipe bullet, a cable pull grip, a leveler, a 4" power rake, a heavy duty pallet fork and a
36" standard trencher, for $40,405. financing $34,822.00 of the purchase through Wells Fargo
Financial Leasing, Inc.
16.

Edged purchased the Skid from Rocky Mountain Machinery in Blackfoot, Idaho.

17.

The remainder of the principal was paid in cash by Edged.

18.

The tenus of the fmancing were as follows: a principal amount of $34,822.00 with a

financing charge of $10,112.75 for a total of $44,934.75, along with an annual interest rate of
10.10%.
19.

Edged operated the Skid under normal conditions and neither altered, used,

maintained, serviced or stored the Skid and its accompanying parts or engine otherwise than in
accordance with Defendants' recommendatjons as published. Specifically, Edged maintained the
Skid at or above the standard set forth in defendants' Maintenance Interval Schedule and
Maintenance Schedule, as set forth in the User's Handbook and Operation and Maintenance Manual,
servicing th.e Skid and engine daily in accordance with manufacturer's suggestions and/or
requirements.
20.

The warranty represented by Defendants included, but was not limited to, the

following promiSes and representations: during the period of up to 24 months or 2000 hours Perkins
would warranty the engine as a whole, and during the period of up to 36 montl;s Perkins would,
11

without hours limitations, warranty major components on the engine.
21.

In addition, Perkins represented that it would, by repair or replacement. remedy any

failure of a Perkins engine due to defect in the workmanship or materials thereof and would cover
travel, labor and material costs.
22.

At or about 600 hours of operation, in May 2009, the Skid lost power, began blowing

smoke, and began to make knocking sounds.
23.

On or about May 5th 2009, Plaintiff took the Skid to Rocky Mountain Machinery for

24.

Edged took the Skid to Rocky Mountain Machinery because this was where the Skid

service.

was purchased.
25.

On or about May 5th 2009, the Skid's engine was still under a Perkins' warranty,
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being both within the 2,000 hours of operation limitation and the 24-month period limitation on the
Perkins warranty.
26.

When Edged took the Skid to Rocky Mountain Machinery. a Perkins' representative

and Perkins directed Rocky Mountain Machinery to send the Skid to Defendant Northwest Power, an
authorized Perkins' repair center in Boise, Idaho.
27.

On or about June, 2009, Edged took the Skid to Northwest Power.

28.

On or about June, 2009, Northwest Power determined the cause of the problem

was inadequate air filtration and installed a new engine on the Skid.
29.

In addition or in the alternative, on or about June, 2009, Northwest Power

determined the cause of the problem was inadequate maintenance by Edged.
30.

Edged strongly disagreed and disagrees with this diagnosis as it had the Skid

maintained specifically to warranty requirements.
31.

On or about June, 2009, Northwest Power installed a new engine in the Skid

without first receiving any permission or request from Edged and/or its employees/agents to
install a new engine.
32.

Edged wanted Perkins or Compact to cover any engine replacement under

warranty, but in the event Perkins and Compact refused to cover the engine replacement under
warranty, Edged planned to have the engine repaired by diesel mechanics not employed by
Northwest Power.
33.

On or about June, 2009, Northwest Power contacted Defendant Perkins, as well as

Compact, to request payment for the work performed by Northwest Power.
34.

Edged contacted Defendant Perkins, as well as Compact, to request payment for the

work performed by Northwest Power on the Skid.
35.

On or about June, 2009, Defendant Perkins, through its agents and representatives,

refused to pay for the engine repair/replacement under warranty, indicating that it had fulfIlled its
obligations under its warranty_
36.

Compact indicated that Perkins would be the responsible party for repair under

warranty. while Perkins indicated that Compact would be responsible for warranty repairs.

37.

Edged was unable to pay Northwest Power and Defendants would not satisfy any

andlor all warranty obligations.
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38.

In or about July, 2009, Northwest Power claimed and possessed the Skid in

satisfaction of the lien that it obtained for the installation of the engine.
39.

Having lost the Skid and being unable to buy a replacement, Edged was forced to bire

several new employees to do the work of the lost Skid, resulting in additional costs.
40.

Without the Skid, Edged was unable to maintain their previous summer work

schedule and lost multiple contracts and the potential profits from those contracts in excess of
$120,000 per year.
41.

Due to the loss of the Skid, the loss of contracts, and the necessity to hire new

employees, Edged was unable to continue making payments on the Skid.
42.

On or about October, 2009, Wells Fargo Financial called its note due and began

efforts to collect on the amount due and owing under its security agreement with Edged.
43.

On or about 24 December. 2009 Wells Fargo Financial brought a civil action against

Edged in Bannock County. Idaho. to collect on the amount due and owing under its security
agreement with Edged.
44.

On or aboutlune 7, 2010 Wells Fargo Financial obtained ajudgment against Edged in

the amount of $35,770.47.
45.

Wells Fargo Financial has obtained a Writ of Execution as against Edged in the

amount of their judgment.
46.

On ..or about November 20,2009, the Bank of Commerce~made and demand of

payment in full upon Edged for multiple loan obligations.
47.

Due to Defendant's failure to satisfy their warranty obligations, Edged was unable to

satisfy these loan obligations.
48.

On or about February 19,2010, the Bank of Commerce filed a complaint against

Edged for these multiple overdue loan obligations, and Edged was forced to hire legal counsel to
defend itself, further incurring damages as a result of Defendants' failure to satisfy their warranty
obligations.
49.

The failure of Defendants to satisfy their warranty obligations has been devastating to

Edged's credit and has further hampered Edged's ability to secure financing to pay past-due debts
and fmance business growth, leading to further lost income and profits.
50.

The failure of Defendants to satisfy their warranty obligations has also led to overdraft
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charges against Edged in an effort to cover and pay for labor an.d deal with other cash-flow problems
stemming from Defendants' failure under the warranty and otherwise.

II. BREACH OF WARRA.NTY
50.

Edged re-alleges and incorporates herein by reference ach of the allegations contained

in paragraphs 1-49 of this Complaint and further alleges:
51.

Edged's purchase of the Skid was induced by, and Edged relied on, the express andlor

implied warranties, including those listed and enumerated in Perkins' Warranty Manual.
52.

Edged also relied on the express warranties and representations made by Defendants

to Edged in Defendants' advertisements in communication and media, including the internet.
53.

Within the amount of time and number of hours of operation allowable under

Defendants' written express warranty, Edged notified Defendants of the mechanical problems
apparent in the Skid, which were covered by warranty.
54.

Defendants refused to cover the damages andlor replace the Skid's engine under

warranty, breaching their warranty to Edged, the Defendants claiming that other parties, including
Compact, were responsible for the warranty repair/replacement and claiming its duties under
warranty had been fulfilled.
55.

Edged's reliance on the representations and warranties made by Defendants was

reasonable under the circumstances.
56.

As a result of Defendants' breaches of warranty and failure to satisfy their warranty
f

requirement~,

·

•

both express and implied, Edged has suffered damages in an amount to be proven

hereafter at a trial of the issue.

ID. BREACH OF CONTRACT
57.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-56 of this Complaint and further alleges:
58.

A contract existed between Edged and Defendants. with terms both express and

implied, regarding the sale and purchase of the Skid.
59.

Defendants breached their contracts, both express and implied, with Edged through

their failure to satisfy their obligations under their written, oral and implied-in-fact contracts.
60.

As a result of Defendant's breaches of contract, Edged has suffered significant

damages in an amount to be proven hereafter at a trial of the issue.
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IV. BREACH OF IMPLIED COVEN~'lT OF GOOD FAITH AND FAIR DEALING
6L

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-60 of this Complaint and further alleges:
Implied in the contract between Edged and Defendants was a covenant that

62.

Defendants would make repairs andlor replacements under warranty in good faith and in a fair
manner.
Defendants breached the implied covenant of good faith and fair dealing by

63.

attempting to avoid their warranty andior contractual obligations.
64.

As a result, Edged was unable to pay for the repairs audior replacements made to the

Skid and lost the Skid and usage of the Skid.
65.

Furthermore, Edged has suffered significant damages in an amount to be proven

hereafter at a trial of the issue.

V. BREACH OF CONTRACT
66.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-65 of this Complaint and further alleges:
67.

A contract existed between Edged and Defendant Northwest Power, as well as

between Edged and Defendants Caterpillar and Perkins through their authorized agent Northwest
Power, with terms both express and implied, regarding the diagnosis and potential warranty repair
and service of the Skid.
\>

68.

Defendants breached their contract, both express and implied, with Edged through

their failure to obtain Edged's permission or request for an engine replacement in the Skid prior to
replacing the Skid's engine, resulting in a substantial service bill to Edged.
69.

As a result of Defendants ' breach of contract, Edged was unable to pay the bill for the

engine replacement and has suffered significant damages in an amount to be proven hereafter at a
trial of the issue.

VI. NEGLIGENCE
70.

Edged re-alleges and incorporates herein by reference each of the allegations

contained in paragraphs 1-69 of this Complaint and further alleges:
71.

Defendant Northwest Power, and Defendants Perkins and Caterpillar through their

duly authorized agent, had a duty to Edged to make an accurate and professional diagnosis of the
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engine failure on the Skid.
72.

Defendants did not exercise the ordinary care of a similarly-situated machinery repair

center in executing its diagnosis, including, but not limited to, its failure to consider other causes of
engine failure beyond the alleged dusting in the engine.
Defendants' breach of their duty to Edged resultt".d in Edged's loss of the Skid and all

73.

resulting injuries. resulting in substantial damages to be proven hereafter at a trial on the issue.

VII. UNJUST ENRICHMENT
Edged re-alleges and incorporates herein by reference each of the allegations

74.

contained in paragraphs 1-73 of this Complaint and further alleges:

75.

As a result of the transaction set forth above, Edged conferred a fmandal benefit upon

each of the Defendants, the beneficial nature of which was appreciated and accepted by each of the
Defendants.

76.

Under the circumstances of this case, it would be inequitable for Defendants to retain

these benefits at Edged's expense.
77.

Edged is entitled to those benefits to the extent not fully recoverable in contract and in

an amount to proven at Trial.

VIII. DAMAGES
78.

contained

Edged re-alleges and incorporates herein by reference each of the allegations

ip paragraphs 1-77 of this complaint and further alleges aJainst Defendants:

79.

As a result of the Defendants' wrongful actions, including but not limited to their

breach of warranty, breaches of contract, breach of implied covenant of good faith and fair dealing
and negligence, Edged has been damaged in excess of $1 0,000. Edged's damages include any and all
general and special damages in such sum as will be proven at Trial.
80.

Edged's damages include, but are not limited to, damages for loss of use of property,

damage for the value of property, lost interest, income and profits, cost to cover, damage to credit,
and any and all incidental and consequential damages resulting from the Defendants wrongful
actions.
81.

Edged's damages pleaded herein are and were reasonably foreseeable to Defendants

as a result of their breach of warranty, breach of contract, breach of the implied covenant of good
faith and fair dealing and negligence, and Defendants should be required to compensate Edged for
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these reasonably foreseeable damages and to make Edged whole.

IX. ATTORNEYS FEES
82.

Edged re-alleges and incorporates herein by referenee each of the allegations

contained in paragraphs 1-81 of this Complaint and further alleges against Defendants:
83.

Edged has had to obtain the services of May, Rammell & Thompson, Chartered, in

order to pursue this matter. Defendant should be required to pay Edged's attorneys fees and costs
incurred in the matter pursuant to Idaho Code §§ 12-120 & 121, Idaho Rule of Civil Procedure Rule
54(c), and/or such other fees and costs as may be incurred by Edged.
WHEREFORE, Edged prays for judgment against the Defendants jointly and severally as
follows:
1.

All general and special damages in excess of $10,000, including any and all

incidental and consequential damages;
2.

Restitution and disgorgement;

3.

Prejudgment interest;

4.

Reimbursement for all payments made on the Skid;

5.

Recovery of all reasonable costs and attorneys fees pursuant to State law~ and

6.

Such further relief as this court deems just and equitable under the

circumstances.
~

7.

DATED this

Edged demands a Trial by jury in this matter.

\~

u:::- day of September, 2011.

~

MAY, RAMMEIL & THOMPSON, CHARTERED
Attorney for the Edged
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Payment Schedule A

001-011 Q200-oo1
Edged In Stone, Inc.
Rockymoun.1aln Machinery

Agreement Number:

Buyer:
Selkl-r:

~):,MENT

SCHEOUI..E.
Payment Amcunts

Payment
titlmber(st

IPayment FreqUltncy

~'----------r----------------------------------------------+--------------------I

- . .-..,-,~.-------+-----"-------.-----------+----------~-i

. . -.. -.._-...-- . --------------------------4----- --------i

. --.---+_-----------.-.------------__l:---.------_._--....._....._-_._..
_. . ._,_._._--._--- ---------------------------+------------;
,-.--..-' ...,---- -----'---------------------1------------1
~

+-----_._------------------_.+---------~

-.------1i-------.------.~---,-------.---

Acknov.1edgement

Sener.

================~--
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PRICES

BIN

i60 0 () , (} ()

EXiFNS!ml

r,E'l'

~ 0II 0 ' DO

6 (} 00 . \1 0

I i 0:#3304 oQl·m Pf·.YMEtH ON BOXER,
!
i
i1 .* •••• ~* ••••••••• t_*··*******I*·*··~*····*·*~***·***
I
I

*
RETURN Of SPE~IAL ORO R
j

! 130% RESTOCKING FEE CHARGED FO

'!

• NO RETURNS AFTER 30 DAYS

; 1.5;- PER ~lONTH OR lSX PER YEA, WIll jBE ".DOE{)I TO ALL

PAST DUE ACCOUNTS·PlUS ANY CO\LECTI~N COSTS
, I CERT[FY THAT THE ITEMS PURC8ASED ~ILL BE USED IN T E
! PROCESS OF FARHIHG OR TO REPAIR FAR~ EQUIPME~T
. *.*~***************************.********~***~*******
*
I

I
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@Perkins
Premium Warranty on New PerkJns Engines Operated in North America
(New Product Range)
1. Producls Covered
00 waminly applies III the following engines manwactured after
JUnllal'y " 1999 when operated In North America.

5. S'andby Gon-SeIEnglnes
For Slandby Gen-Set engines IMt operale IetIs than 500 hollrs
pel year, wartanly win be eWlendl!d lOa thild yaln 01 Operation
providing that the lOtaf use doea not elCCtiNld 1500 hours. This
does not apply on any other applications.

Engine

outallon

6. Long s.orage

100 400 Series

2 yuIll'S - 2000 hours

700;800900. New 1000 Series. 1100 Series
moo Sillies EOi.

2 years • 3000 hours

3000, 4000 SflIies

2 yeal' • BOOO hours

The standard warranty allows lor a maximum 01 36 monIhs
storage betora sala, except 4000 Series engines which allow 6
months. long Slorage Is nOl ellCOl,tnlged but al the same lime
Perklllll reaDze Ihet there will be occasions when the engme has
nOl been sold. SlOtage Procedures and warranty limaalions afe
available lrom a Perkins OlslrlbiJlor.

EPA OenlfiedGen-Set Enaines

1. I.lmltalllons and exclusions
Perkins shall not be liable under Ihls warranty lor:
•• Any aoceS$OI18S or proprielary equipmenl nolliUed by
Pelldns.

2. Duration
An engine must be in scNice wIIh the filSl user wlihin 12 monlhs
Of dale 01 despaI1:h from Plllklns. lillcepl 4~ Series, which
allOws lor a maximum 'snelllife' Of 6 monIhs. TI1is period can be
8X1ended via the enginlllItorage·ptllClI$$. In C8lIIIS where the
101111 u.. the 1IfI!JIneexceods lhe number of warranted

b~

0'
ho\.irswllhJn lhe

Any ,ngirle u8lld whhoullhe prior Wriltell approval of
PerlOO$

101 a purpose for which ~ was- not designed.

IIr~ 12-nth period. the engine warranty
will expire allhe end olllle· first year.

c.

In addition, lhe 101lOwlng major components will be covered lor a
Iurlhe, 1211101\1hs: cylinder block casting. cylinder head casllng.
erankwl' fi1xclud~ bearings), cemSl'latl and connecftng rods.

Any engtne or part Which 1$ In lhe opinion 01 Perkins has
beenllllerell, used, mainlained. serviced or stOled O1herwtse
than in accordance with the Company's lecomrnendallOllIl
as published.

d.

Any engine or patt Itom which Ihe Perkins nIImber or
markings IIave been removed or anered.

e.

The COllIS 01 normal maintenance or regular servicing DJ lhe

3. Scope Df Wamtnly

Perli:1ns wlH. by repair or (al lis apIlOn) replacemenl. remedy any
laMura of such engine !hal Is due to a defect In !he workmanship
or materials .thereof and w!I accepI responsibility lor !I1IVeI, labor
end material costs which apply when efleetlng suclt remedy.
Repair lime will be as per Pe,kIns RepaIr Tnne &CIw!dule or as
aqread in clI$e. of appllcalion dilllcully. Parts and labor rates will
be as agreed w!Ih Petkillll. An authorized PerkllUl outlet musl
callY oul all repairs.

Engine.
I.

ElIpenSfIS such as towing, carriage. subslslence. overtime
owners own labor charges, hire 01 special

pre~5.

flqu!p1TIefl!.

g.

Compontml pans considered by Perkins to be consumable
ilams as ldanlilied in !he applicable users handbook except
where replaCemenl is neGeSSary consequenl to the nature 01
the lailure and 81 a time when [he owner could nol
reasonably be expected 10 pay lor these dams.

Engines or componenls supplied as repl_menls for efIgines
under warranty wiU assume the idenllty ollhe engine or pall being
replllced and be enlillad 10 the remaining warranty ccver.. Any
engine or component replaced by Perkins shall be disposed 01 in
accordance Wjlh Perldllll dlrectlollll.

h,

The warranly extends 10 the coSts 01 engine relllOllal and
reinslallallon where appropriate and Mcessa.y. subjeCl 10 a
maximum 01 15 hours labor 10J IndUstrial, generating sel and

Gradual redUction In operating perJonnance commensurate
wllh Iha age, kilomete'1 covered or opetatino hours
including but not limited to. gradual loss 01 et.gtne •
compression or graduallncroase in 01 consumplion due 10

normal operating functions.

vehicle apprICalions and a maximum 01 18 hours lor merine
applica~olUl.

I.

Any Ia/Jure 10 meet lis obIIgallOnS heraundef wtich are doo
10 circumstances beyond lis leasonable control lncIuding bul
rIOt fimiied to IndvsIrieI disputes, 1iIe. S8V8feweather
COndillons, government decIsIOns. materials shortage, pOwer
or mactllnery breakdown or laHure or war.

I.

Any claims mede mora lhan 45 days /tom lhe dille 01
~!II!(na.ulIl. Perkins obligations under this warranty iIIe
IimlIed to the proper COSls Incurred by lis lIutilOfiled aget\ls
0' repair Of replacemenl as set OUi heff!in.

k.

Perkins she" not be &abIe whether In COlllIllCI or Ion' lor any
other toss, damage 01 expense, whelher dilecl. indirect. or
consequential and Whether sUNared by the owner or any
lhird party and any oIher warranUes expressed or implied,
slalUlory or otherwise are expressly excluded 10 lhe extent
Ihallhe same may be IawiUlly so excluded.

I.

For generator s8ls suppled by Perkins Engines (Strallord)
lirniled Ihe _rranly lerms end conditions apply only 10 the
engine. The ahematOl, instruments and al OIlier 9BneralOr
sel associated parts are covered by the manutllC1Urers ~_ _. . ._ _ _ _ _•

For IIlD I 400 Series engines, !he maximum lime allowed lor
relllOllaJ and relit Is 10 hours.
4. Proprietary equipment FIltud by Perk.lns
All proprielary equipment.cureed and tilled by Perkins prior 10
cIlspalch 01 the engine iii covered by lhis Wllmlnly excep1lhat:

Fuel. fnjeclion equipment Will be setViced and guatanlead through
lhe Fultl InJeclion Suppliers Service organizat'1OIl who will calry
out 1me 01 charge' any Bgreed warranty repair.
Eleclrical equipment filled by Perkins will be setVlced and
guaranteed by the Electrical Suppliers Servtce organization who
out "ree of charge' any agreed walTBnty repair.
Elec;\rlca' equipment Is COYered lor 12 months from date Into

will carry

service only.
labor charges to remove and relil such equipment will be paid by
Pelklns as per nolmal warranty procedures In Une with the rBpair
time schedule.

WlIrrenty.

I iJ .~

J
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